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WHEN PAYORS 
WON'T LISTEN

Disclaimer:  The intent of this program is to present accurate and 
authoritative information in regard to the subject matter covered. It is 

presented with the understanding that ERN/NCRA is not engaged in the 
rendition of legal advice. This presentation is intended for educational and 

informational purposes only. If legal advice or other expert assistance is 
required, you should seek the counsel of your own attorney with the 

expertise in the area of inquiry.

THE LAW, DENIAL 
MANAGEMENT, AND APPEAL 

LETTER WRITING

Love is a reflection.
Love is a reflection.
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No matter what state you 
work in, there will be 
giants.

Sign of the Times

CASE STUDY
COOPER'S GIANT...
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InterQual Disclosure Updated 10/2019

Per the Change Healthcare Disclaimer (shown on their
website), InterQual® is not intended to be used for final
clinical or payment determinations concerning the
type or level, or medical care provided or proposed to
be provided to a patient. It reads in pertinent part:

“The Clinical Content reflects clinical interpretations
and analyses and cannot alone either resolve medical
ambiguities of particular situations or provide the sole
basis for definitive decisions. The Clinical Content is
intended solely for use as screening guidelines with
respect to the medical appropriateness of healthcare
services and not for final clinical or payment
determinations concerning the type or level of
medical care provided, or proposed to be provided, to
a patient.”…. (Emphasis Added)
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MCG Disclaimer (shown on their website)

Per the Milliman Care Guidelines Disclaimer (shown on
their website):

“This Web site and the Content are for information and
education purposes only. The Content should not be
used to replace any written reports, statements, or
notices provided by MCG. Professionals and other
persons should use the Content in the same manner
as any other educational medium and should not rely
on the Content to the exclusion of their own
professional judgment. MCG does not warrant the
accuracy or completeness of the Content or the
reliability of any statement or other information
displayed or distributed through the site.

MCG Disclaimer (shown on their website)

…The care guidelines are not intended to be used
without the judgment of a qualified healthcare
provider with the ability to take into account the
individual circumstances of each patient’s case. In
exchange for using this site, you agree not to hold MCG
liable for any possible claim for damages arising from
any decision you make based on information made
available to you or obtained through the site.”
(Emphasis Added)
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YOU ARE NOT 
AN IMPOSTER
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WHO WE ARE
ERN/The Reimbursement Advocacy Firm (TRAF)
is the representation arm of ERN/National
Council of Reimbursement Advocacy (NCRA), a
for profit California corporation and provider
membership organization, whose mission is to
provide regulatory claims representation,
training and patient advocacy that restricts
third–party payors from making improper
denials or medically inappropriate decisions.

WHAT WE DO
At ERN, we understand the significance of quality
healthcare and its reliance on financial viability.
With the support of Wickline v. State, we help
providers advocate for medically appropriate
healthcare and fair reimbursement (using
administrative laws) because ultimately, we
recognize that every case represents a human life.
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HEALTHCARE IS A LAW TO BE DEFENDED.

WE EXIST TO FACE GIANTS. TO "ADVOCATE 
FOR MEDICALLY APPROPRIATE HEALTHCARE 
PURSUANT TO WICKLINE VS. STATE"

THE PURPOSE OF THE 
LAW IS TO BRING ME 
TO A PLACE OF 
RECOVERY.
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FOUR WAYS TO BE A 
CHAMPION FOR 
MEDICALLY APPROPRIATE 
HEALTHCARE

CAN I DO THIS?
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5 THINGS ERISA PLANS DON’T 
WANT YOU TO KNOW

THE FREEDOM OF 
INFORMATION ACT
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THE FREEDOM OF INFORMATION ACT

The Freedom of Information Act (FOIA) is a law that gives you the right
to access information from the federal government. It is often
described as the law that keeps citizens in the know about their
government.

There is no specific form that must be used to make a request. The
request simply must be in writing, reasonably describe the
information you seek, and comply with specific agency requirements.
Most federal agencies now accept FOIA requests electronically,
including by web form, e-mail, or fax.

Source: 5 USC § 552

THE FREEDOM OF INFORMATION ACT
WHAT CAN YOU ASK FOR?

A FOIA request can be made for any agency record. You can also
specify the format in which you wish to receive the records. You
should be aware that the FOIA does not require agencies to do
research for you, to analyze data, to answer written questions, or to
create records in response to a request (e.g. “No records responsive.”

Source: 5 USC § 552
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Application for Your Facility

Application for Your Facility

29

30



When Payors Won't Listen by Ed Norwood 4/21/2023

www.ernenterprises.org 16

Application for Your Facility

Application for Your Facility
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Application for Your Facility

EMERGENCY SERVICE 
DEFINITION NOW INCLUDES 
POSTSTABILIZATION 
SERVICES/TRANSFERS
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PREVENTING SURPRISE MEDICAL BILLS FOR EMERGENCY 
SERVICES– 29 CFR § 2590.716-4 (b)

Coverage requirements. A plan or issuer described in paragraph (a) of this section
must provide coverage for emergency services in the following manner— (1) Without
the need for any prior authorization determination, even if the services are provided
on an out-of-network basis. (2) Without regard to whether the health care provider
furnishing the emergency services is a participating provider or a participating
emergency facility, as applicable, with respect to the services. (3) If the emergency
services are provided by a nonparticipating provider or a nonparticipating emergency
facility— (i) Without imposing any administrative requirement or limitation on
coverage that is MORE RESTRICTIVE than the requirements or limitations that apply
to emergency services received from participating providers and participating
emergency facilities.

PREVENTING SURPRISE MEDICAL BILLS FOR EMERGENCY 
SERVICES– 29 CFR § 2590.716-4 (c)

(2) Emergency services means, with respect to an emergency medical condition -
(i) In general.
(A) An appropriate medical screening examination (as required under section 1867 of
the Social Security Act (42 U.S.C. 1395dd) or as would be required under such section
if such section applied to an independent freestanding emergency department)
that is within the capability of the emergency department of a hospital or of an
independent freestanding emergency department, as applicable, including ancillary
services routinely available to the emergency department to evaluate such
emergency medical condition; and
(B) Within the capabilities of the staff and facilities available at the hospital or the
independent freestanding emergency department, as applicable, such further
medical examination and treatment as are required under section 1867 of the Social
Security Act (42 U.S.C. 1395dd), or as would be required under such section if such
section applied to an independent freestanding emergency department, to stabilize
the patient (regardless of the department of the hospital in which such further
examination or treatment is furnished).
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PREVENTING SURPRISE MEDICAL BILLS FOR EMERGENCY 
SERVICES– 29 CFR § 2590.716-4 (c)

(2) Emergency services means, with respect to an emergency medical condition -
(ii) Inclusion of additional services. (A) Subject to paragraph (c)(2)(ii)(B) of this section,
items and services— (1) For which benefits are provided or covered under the plan or
coverage; and (2) That are furnished by a nonparticipating provider or
nonparticipating emergency facility (regardless of the department of the hospital in
which such items or services are furnished) after the participant or beneficiary is
stabilized and as part of outpatient observation or an inpatient or outpatient stay with
respect to the visit in which the services described in paragraph (c)(2)(i) of this section
are furnished.
(3) To stabilize, with respect to an emergency medical condition, has the meaning
given such term in section 1867(e)(3) of the Social Security Act (42 U.S.C.
1395dd(e)(3)).

PREVENTING SURPRISE MEDICAL BILLS FOR EMERGENCY 
SERVICES

Under 42 U.S.C. 1395dd (b), for necessary stabilizing treatment for emergency
conditions, the hospital must provide:

Within their capabilities for such further medical examination and such treatment
required to stabilize the medical condition.

For the transfer of the individual to another medical facility in accordance with
section (c) when the facility doesn’t have the appropriate facilities or personnel
(SECTION (c) OUTLINES RESTRICTING TRANSFER RULES UNTIL STABILIZATION).

ER to ER transfers (for services that originate in the emergency room and do not 
result in stabilization), poststabilization services and care (PS), AND Higher LOC PS 

transfers by noncontracting providers fall under the definition of emergency services 
that don’t require authorization.
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PREVENTING SURPRISE MEDICAL BILLS FOR EMERGENCY 
SERVICES

Under 42 U.S.C. 1395dd (b), for necessary stabilizing treatment for emergency
conditions, the hospital must provide:

Within their capabilities for such further medical examination and such treatment
required to stabilize the medical condition.

For the transfer of the individual to another medical facility in accordance with
section (c) when the facility doesn’t have the appropriate facilities or personnel
(SECTION (c) OUTLINES RESTRICTING TRANSFER RULES UNTIL STABILIZATION).

ER to ER transfers (for services that originate in the emergency room and do not 
result in stabilization), poststabilization services and care (PS), AND Higher LOC PS 

transfers by noncontracting providers fall under the definition of emergency services 
that don’t require authorization.

PREVENTING SURPRISE MEDICAL BILLS FOR EMERGENCY 
SERVICES

Under 42 U.S.C. 1395dd (b), for necessary stabilizing treatment for emergency
conditions, the hospital must provide:

Within their capabilities for such further medical examination and such treatment
required to stabilize the medical condition.

For the transfer of the individual to another medical facility in accordance with
section (c) when the facility doesn’t have the appropriate facilities or personnel
(SECTION (c) OUTLINES RESTRICTING TRANSFER RULES UNTIL STABILIZATION).

ER to ER transfers (for services that originate in the emergency room and do not 
result in stabilization), poststabilization services and care (PS), AND Higher LOC PS 

transfers by noncontracting providers fall under the definition of emergency services 
that don’t require authorization.

See Medicaid-42 CFR 438.114 (e)
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ERISA PLANS ARE FINANCIALLY RESPONSIBLE FOR 
POSTSTABILIZATION CARE SERVICES...

• Without the need for prior authorization determination.
• Without regard to whether the health care provider furnishing the emergency 

services is a participating provider or participating emergency facility.

ERISA PLANS MUST ALSO PERMIT TREATING PHYSICIANS TO 
DETERMINE IF A CLAIM INVOLVES URGENT CARE. 

• (i) A “claim involving urgent care'' is any claim for medical care or treatment 
with respect to which the application of the time periods for making non-
urgent care determinations— (A) Could seriously jeopardize the life or 
health of the claimant or the ability of the claimant to regain maximum 
function, or, (B) In the opinion of a physician with knowledge of the 
claimant's medical condition, would subject the claimant to severe pain 
that cannot be adequately managed without the care or treatment that is 
the subject of the claim. (29 CFR 2560.503-1 (m)(1)(i))

• (ii) Except as provided in paragraph (m)(1)(iii) of this section, whether a claim is a “claim 
involving urgent care'' within the meaning of paragraph (m)(1)(i)(A) of this section is to 
be determined by an individual acting on behalf of the plan applying the judgment 
of a prudent layperson who possesses an average knowledge of health and medicine. 

ERISA PLANS MUST PERMIT TREATING PHYSICIANS TO 
DETERMINE IF A CLAIM INVOLVES URGENT CARE. 

• (iii) Any claim that a physician with knowledge of the claimant's medical 
condition determines is a  “claim involving urgent care'' within the 
meaning of paragraph (m)(1)(i) of this section shall be treated as a “claim 
involving urgent care'' for purposes of this section. (29 CFR 2560.503-1 
(m)(1)(ii-iii))
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WHAT IF WE COULD PREVENT DENIALS?

Our Denial Prevention Unit works in concert with your Case 
Managers to:

• Convert tracking and reference numbers to authorization 
numbers prior to billing to avoid backend denials.

• Challenge improper requests for medical records to review 
services prior to the issuance of an authorization. 

• Fight concurrent or continuity of care denials and initiate a notice 
of disagreement of care to trigger the plan’s responsibility to 
assume care for patient under State law and 42 CFR Part 422. 

• Expedite transfer of a patient to ensure continuity of care. 
• Challenge a plan’s refusal to conduct retrospective review for 

unauthorized medically necessary services (provided after normal 
business hours, or when the patient’s insurance information was 
not provided, etc.) 

• Challenge improper denials of care after patient is discharged 
under Title 28, Part 422 or any other applicable regulation.

• Challenge medical necessity, reductions of level of care and 
disputed health care services under state and federal laws

• Fight prospective care (pre-certification) denials. 

We fight health plan unfair payment practices and deploy 
the company's renown, Web-based proprietary denial 

prevention and management program (REVAssurance) to:

Obtain Timely Authorizations | Accelerate Revenue Capture 
| Overturn Improper Denials | Decrease Bad Debt |

And Improve Operating Margin And Cash Flow.

www.erntraf.org

CASE STUDY
OBTAINING AUTHORIZATION AFTER 

PATIENT DISCHARGES (ERISA)

43

44



When Payors Won't Listen by Ed Norwood 4/21/2023

www.ernenterprises.org 23

45

46



When Payors Won't Listen by Ed Norwood 4/21/2023

www.ernenterprises.org 24

47

48



When Payors Won't Listen by Ed Norwood 4/21/2023

www.ernenterprises.org 25

49

50



When Payors Won't Listen by Ed Norwood 4/21/2023

www.ernenterprises.org 26

NO MORE AOB DENIALS 
AND PAYMENTS TO THE 
PATIENT.
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PREVENTING SURPRISE MEDICAL BILLS FOR EMERGENCY 
SERVICES– 29 CFR § 2590.716.4 (b)

(3) If the emergency services are provided by a nonparticipating provider or a nonparticipating 
emergency facility -
(iv) The plan or issuer -
(A) Not later than 30 calendar days after the bill for the services is transmitted by the provider or facility 
(or, in cases where the recognized amount is determined by a specified State law or All-Payer Model 
Agreement, such other timeframe as specified by the State law or All-Payer Model Agreement), 
determines whether the services are covered under the plan or coverage and, if the services are 
covered, sends to the provider or facility, as applicable, an initial payment or a notice of denial of 
payment. For purposes of this paragraph (b)(3)(iv)(A), the 30-calendar-day period begins on the date the 
plan or issuer receives the information necessary to decide a claim for payment for the services. 

PREVENTING SURPRISE MEDICAL BILLS FOR EMERGENCY 
SERVICES– 29 CFR § 2590.716.4 (b)(3)

(3) If the emergency services are provided by a nonparticipating provider or a nonparticipating 
emergency facility -
(iv) The plan or issuer -
(B) Pays a total plan or coverage payment directly to the nonparticipating provider or nonparticipating 
facility that is equal to the amount by which the out-of-network rate for the services exceeds the cost-
sharing amount for the services (as determined in accordance with paragraphs (b)(3)(ii) and (iii) of this 
section), less any initial payment amount made under paragraph (b)(3)(iv)(A) of this section. The total 
plan or coverage payment must be made in accordance with the timing requirement described in 
section 716(c)(6) of ERISA, or in cases where the out-of-network rate is determined under a specified 
State law or All-Payer Model Agreement, such other timeframe as specified by the State law or All-
Payer Model Agreement

NO AOB DENIALS OR SENDING CHECKS TO THE PATIENT 
IF YOU ARE NON-CONTRACTED.
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BENEFIT 
DETERMINATION ON 
REVIEW TIMEFRAMES.

(2) Group health plans. In the case of a group health plan, the plan administrator
shall notify a claimant of the plan's benefit determination on review in accordance
with paragraphs (i)(2)(i) through (iii), as appropriate.

(i) Urgent care claims.
In the case of a claim involving urgent care, the plan administrator shall notify
the claimant, in accordance with paragraph (j) of this section, of the plan's
benefit determination on review as soon as possible, taking into account the
medical exigencies, but not later than 72 hours after receipt of the claimant's
request for review of an adverse benefit determination by the plan.

TIMING OF NOTIFICATION OF BENEFIT DETERMINATION ON 
REVIEW– 29 CFR § 2560.503-1 (i)(2)(iii)

(See subsection (f) for timing of notification of initial benefit determination.)
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(2) Group health plans. In the case of a group health plan, the plan administrator shall
notify a claimant of the plan's benefit determination on review in accordance with
paragraphs (i)(2)(i) through (iii), as appropriate.

(ii) Pre-service claims.
In the case of a pre-service claim, the plan administrator shall notify the claimant, in
accordance with paragraph (j) of this section, of the plan's benefit determination on
review within a reasonable period of time appropriate to the medical circumstances. In
the case of a group health plan that provides for one appeal of an adverse benefit
determination, such notification shall be provided not later than 30 days after receipt
by the plan of the claimant's request for review of an adverse benefit determination. In
the case of a group health plan that provides for two appeals of an adverse
determination, such notification shall be provided, with respect to any one of such
two appeals, not later than 15 days after receipt by the plan of the claimant's request
for review of the adverse determination.

TIMING OF NOTIFICATION OF BENEFIT DETERMINATION ON 
REVIEW– 29 CFR § 2560.503-1 (i)(2)(iii)

(See subsection (f) for timing of notification of initial benefit determination.)

TIMING OF NOTIFICATION OF BENEFIT DETERMINATION ON 
REVIEW– 29 CFR § 2560.503-1 (i)(2)(iii)

(See subsection (f) for timing of notification of initial benefit determination.)

(2) Group health plans. In the case of a group health plan, the plan administrator shall
notify a claimant of the plan's benefit determination on review in accordance with
paragraphs (i)(2)(i) through (iii), as appropriate.

(iii) Post-service claims.
(A) In the case of a post-service claim, except as provided in paragraph (i)(2)(iii)(B) of
this section, the plan administrator shall notify the claimant, in accordance with
paragraph (j) of this section, of the plan's benefit determination on review within a
reasonable period of time. In the case of a group health plan that provides for one
appeal of an adverse benefit determination, such notification shall be provided not
later than 60 days after receipt by the plan of the claimant's request for review of an
adverse benefit determination. In the case of a group health plan that provides for
two appeals of an adverse determination, such notification shall be provided, with
respect to any one of such two appeals, not later than 30 days after receipt by the plan
of the claimant's request for review of the adverse determination. How do you track this?
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DEFINITIONS
– 29 CFR § 2560.503-1 (m)(4)

(m) Definitions. The following terms shall have the meaning ascribed to such terms in
this paragraph (m) whenever such term is used in this section:

(4) The term “adverse benefit determination'' means

(i) Any of the following: a denial, reduction, or termination of, or a failure to provide or
make payment (in whole or in part) for, a benefit, including any such denial,
reduction, termination, or failure to provide or make payment that is based on a
determination of a participant's or beneficiary's eligibility to participate in a plan, and
including, with respect to group health plans, a denial, reduction, or termination of, or
a failure to provide or make payment (in whole or in part) for, a benefit resulting from
the application of any utilization review, as well as a failure to cover an item or service
for which benefits are otherwise provided because it is determined to be experimental
or investigational or not medically necessary or appropriate;

FULL AND FAIR REVIEW
– 29 CFR § 2560.503-1 (h)(3)

(3) Group health plans. The claims procedures of a group health plan will not be
deemed to provide a claimant with a reasonable opportunity for a full and fair review
of a claim and adverse benefit determination unless, in addition to complying with the
requirements of paragraphs (h)(2)(ii) through (iv) of this section, the claims
procedures—

(iii) Provide that, in deciding an appeal of any adverse benefit determination that is
based in whole or in part on a medical judgment, including determinations with
regard to whether a particular treatment, drug, or other item is experimental,
investigational, or not medically necessary or appropriate, the appropriate named
fiduciary shall consult with a health care professional who has appropriate training and
experience in the field of medicine involved in the medical judgment;
(iv) Provide for the identification of medical or vocational experts whose advice was
obtained on behalf of the plan in connection with a claimant’s adverse benefit
determination, without regard to whether the advice was relied upon in making the
benefit determination; Inspect what you expect.
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Appeal Submission 
Timeframe Matrix

To protect your rights, make sure to escalate your 
cases to ERN/The Reimbursement Advocacy Firm 
(TRAF) within the following timeframes.

Medicare Advantage

60 Days
from the date of the notice of 

the organization determination

Veterans Affairs

1 Year
of an adverse benefit decision

ERISA

180 Days
following receipt of a notification of 
an adverse benefit determination

Source: 42 C.F.R. 
§422.582(b)

38 U.S. Code 
§ 7105 

29 C.F.R.
§ 2560.503-1(h)(3)

PLANS FAILURE TO 
NEGOTIATE CONTRACTS 
CAN IMPACT IDR 
DECISIONS
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(a) (1) Scope. This section sets forth requirements with respect to the
independent dispute resolution (IDR) process (referred to in this section as the
Federal IDR process) under which a nonparticipating provider, nonparticipating
emergency facility, or nonparticipating provider of air ambulance services (as
applicable), and a group health plan or health insurance issuer offering group
health insurance coverage completes a requisite open negotiation period and at
least one party submits a notification under paragraph (b) of this section to
initiate the Federal IDR process under paragraph (c) of this section, and under
which an IDR entity (as certified under paragraph (e) of this section) determines
the amount of payment under the plan or coverage for an item or service
furnished by the provider or facility.

INDEPENDENT DISPUTE RESOLUTION PROCESS. 
– 29 CFR § 2590.716-8 

(b) Determination of payment amount through open negotiation and initiation of
the Federal IDR process -

(1) Determination of payment amount through open negotiation -
(i) In general. With respect to an item or service that meets the requirements of
paragraph (a)(2)(xii)(A) of this section, the provider, facility, or provider of air
ambulance services or the group health plan or health insurance issuer offering
group or individual health insurance coverage may, during the 30-business-day
period beginning on the day the provider, facility, or provider of air ambulance
services receives an initial payment or notice of denial of payment regarding the
item or service, initiate an open negotiation period for purposes of determining
the out-of-network rate for such item or service. To initiate the open negotiation
period, a party must send a notice to the other party (open negotiation notice) in
accordance with paragraph (b)(1)(ii) of this section.

INDEPENDENT DISPUTE RESOLUTION PROCESS. 
– 29 CFR § 2590.716-8 
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(b) Determination of payment amount through open negotiation and initiation of
the Federal IDR process -

(1) Determination of payment amount through open negotiation -
(ii) Open negotiation notice -
(B) Manner. The open negotiation notice must be provided, using the standard
form developed by the Secretary, in writing within 30 business days beginning on
the day the provider, facility, or provider of air ambulance services receives an
initial payment or a notice of denial of payment from the plan or issuer regarding
the item or service. The day on which the open negotiation notice is first sent by a
party is the date the 30-business-day open negotiation period begins.

INDEPENDENT DISPUTE RESOLUTION PROCESS. 
– 29 CFR § 2590.716-8 

INDEPENDENT DISPUTE RESOLUTION PROCESS. 
– 29 CFR § 2590.716-8 
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(b) Determination of payment amount through open negotiation and initiation of
the Federal IDR process -

(1) Determination of payment amount through open negotiation -
(ii) Open negotiation notice -
(B)(2) Initiating the Federal IDR process -

(i) In general. With respect to an item or service for which the parties do not
agree upon an out-of-network rate by the last day of the open negotiation period
under paragraph (b)(1) of this section, either party may initiate the Federal IDR
process. To initiate the Federal IDR process, a party must submit a written notice
of IDR initiation to the other party and to the Secretary, using the standard form
developed by the Secretary, during the 4-business-day period beginning on the
31st business day after the start of the open negotiation period.

INDEPENDENT DISPUTE RESOLUTION PROCESS. 
– 29 CFR § 2590.716-8 

(c) Federal IDR process following initiation -
(4)(iii) Considerations in determination. In determining which offer to select, the
certified IDR entity must consider:

(C) Additional information submitted by a party, provided the information is
credible and relates to the circumstances described in paragraphs (c)(4)(iii)(C)(1)
through (5) of this section, with respect to a qualified IDR item or service of a
nonparticipating provider, facility, group health plan, or health insurance issuer
of group or individual health insurance coverage that is the subject of a payment
determination. This information must also clearly demonstrate that the
qualifying payment amount is materially different from the appropriate out-of-
network rate.

INDEPENDENT DISPUTE RESOLUTION PROCESS. 
– 29 CFR § 2590.716-8 
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Plan must pay provider the Qualifying Payment Amount (“QPA”) within 30 days
The QPA is defined as:

• The median of the contracted (in-network) rates recognized by the plan in the
same insurance market on 1/31/2019,

• For the same or similar item or service that is provided by a provider
• In the same or similar specialty or facility of the same or similar facility type, and
• In same geographic region, increased for inflation (annual CPI-U adjustment)

INDEPENDENT DISPUTE RESOLUTION PROCESS. 
– 29 CFR § 2590.716-6 

(c) Federal IDR process following initiation -
(4)(iii) Considerations in determination. In determining which offer to select, the
certified IDR entity must consider:

(1) The level of training, experience, and quality and outcomes measurements of
the provider or facility that furnished the qualified IDR item or service (such as
those endorsed by the consensus-based entity authorized in section 1890 of the
Social Security Act).

(2) The market share held by the provider or facility or that of the plan or issuer in
the geographic region in which the qualified IDR item or service was provided.

(3) The acuity of the participant, or beneficiary, receiving the qualified IDR item or
service, or the complexity of furnishing the qualified IDR item or service to the
participant or beneficiary.

INDEPENDENT DISPUTE RESOLUTION PROCESS. 
– 29 CFR § 2590.716-8 
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(c) Federal IDR process following initiation -
(4)(iii) Considerations in determination. In determining which offer to select, the
certified IDR entity must consider:

(4) The teaching status, case mix, and scope of services of the facility that
furnished the qualified IDR item or service, if applicable.

(5) Demonstration of good faith efforts (or lack thereof) made by the provider or
facility or the plan or issuer to enter into network agreements with each other,
and, if applicable, contracted rates between the provider or facility, as applicable,
and the plan or issuer, as applicable, during the previous 4 plan years.

INDEPENDENT DISPUTE RESOLUTION PROCESS. 
– 29 CFR § 2590.716-8 
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POLICY CHALLENGES
CMS/MAO PLANS

MA ORGANIZATIONS ARE FINANCIALLY RESPONSIBLE FOR 
POSTSTABILIZATION CARE SERVICES WHEN...

• They have been approved
• You render services within 1 hour of your request
• They did not respond your request after one hour, they cannot be contacted, 

and the plan physician cannot reach an agreement about the enrollee's care

MA ORGANIZATIONS ARE FINANCIALLY RESPONSIBLE FOR 
POSTSTABILIZATION CARE SERVICES WHEN...

• A plan physician assumes responsibility for the enrollee's care at the 
treating facility OR through transfer

• An MA organization representative and the treating physician reach an 
agreement about the enrollee's care 

• OR the enrollee is discharged
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DID YOU KNOW?

MA plans are failing to preapprove care within the statutorily required one (1) hour and 
then denying claims for medical necessity—even if ordered by a plan provider.

Authority: 42 CFR §422.113 (See 42 CFR 438.114(e) for Medicaid)

FEDERAL REGISTER VOLUME 63, NUM 123:

“We do not agree that the M+C organization should have the absolute right to control the 
care that is given to the member when it does eventually respond and the one hour time 
period has elapsed. Safe transfer of responsibility should occur with the needs and the 
condition of the patient as the primary concern, so that the quality of care the patient 
receives is not compromised.”

POLICY CHALLENGE:  
CENTER FOR MEDICARE AND MEDICAID SERVICES

WHAT CAN YOU DO?

Once the beneficiary is admitted and the 1-hour time for the MA to respond has lapsed, the 
continuity of the patient’s care is the utmost concern, and the MA plan is discouraged from 
disrupting care that could have an adverse impact to the beneficiary. 

• Vigorously defend retrospective denials after patient discharge in light of 422.113 (c)(3), which 
states: The MA organization's financial responsibility for post-stabilization care services it has 
not pre-approved ends when - (iv) The enrollee is discharged. 

• Flag all MA plans conducting retrospective medical reviews and conducting post discharge 
medical necessity denials, and run a report showing (by Plan), # of beneficiary claims denied 
improperly, and # of uncompensated dollars effected.

• Notify ERN to determine next steps for escalation to the appropriate plan and/or regulatory 
agency.

POLICY CHALLENGE:  
CENTER FOR MEDICARE AND MEDICAID SERVICES
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Who are the treating physicians or provider - are 
they contracted with the MAO?
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CASE STUDY
CONTRACTED PROVIDERS AGENTS OF THE PLAN
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MAO ER & 
POSTSTABILIZATION LAWS

MAOs –42 CFR §422.566

(a)Responsibilities of the MA organization. 

Each MA organization must have a procedure for 

making timely organization determinations (in 

accordance with the requirements of this subpart) 

regarding the benefits an enrollee is entitled to 

receive under an MA plan, including basic benefits as 

described under § 422.100(c)(1) and mandatory and 

optional supplemental benefits as described under §

422.102, and the amount, if any, that the enrollee is 

required to pay for a health service… (Emphasis 

added.)
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MAOs –42 CFR §422.566 

(a)Responsibilities of the MA organization. 

…The MA organization must have a standard 

procedure for making determinations, in accordance 

with § 422.568, and an expedited procedure for 

situations in which applying the standard procedure 

could seriously jeopardize the enrollee's life, health, or 

ability to regain maximum function, in accordance 

with §§ 422.570 and 422.572. 

89

MAOs –42 CFR §422.566 
(b) Actions that are organization determinations. An 

organization determination is any determination 

made by an MA organization with respect to any of 

the following:

(1) Payment for temporarily out of the area renal 

dialysis services, emergency services, post-

stabilization care, or urgently needed services.
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MAOs –42 CFR §422.566
(b) Actions that are organization determinations. 

(3) The MA organization's refusal to provide or pay for 

services, in whole or in part, including the type or level 

of services, that the enrollee believes should be 

furnished or arranged for by the MA organization.
91

THIS INCLUDES OBSERVATION SERVICE VS. INPATIENT DISPUTES.

MAOs –42 CFR §422.566 

(b) Actions that are organization determinations. 

(5) Failure of the MA organization to approve, furnish, 

arrange for, or provide payment for health care 

services in a timely manner, or to provide the enrollee 

with timely notice of an adverse determination, such 

that a delay would adversely affect the health of the 

enrollee.
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MAOs –42 CFR §422.566 
(d) Who must review organization determinations. If 

the MA organization expects to issue a partially or fully 

adverse medical necessity (or any substantively 

equivalent term used to describe the concept of 

medical necessity) decision based on the initial 

review of the request, the organization determination 

must be reviewed by a physician or other appropriate 

health care professional with sufficient medical and 

other expertise…

93

MAOs –42 CFR §422.566 
(d) Who must review organization determinations. 

…including knowledge of Medicare coverage 

criteria, before the MA organization issues the 

organization determination decision. The physician or 

other health care professional must have a current 

and unrestricted license to practice within the scope 

of his or her profession in a State, Territory, 

Commonwealth of the United States (that is, Puerto 

Rico), or the District of Columbia. (Emphasis added.)
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MAOs –42 CFR §422.113
(c)(2) MA organization financial responsibility. The MA

organization—

(i) Is financially responsible (consistent with

§ 422.214) for post-stabilization care services obtained

within or outside the MA organization that are pre-

approved by a plan provider or other MA

organization representative;
95

MAOs –42 CFR §422.113
(c)(2) (ii) Is financially responsible for post-stabilization

care services obtained within or outside the MA

organization that are not pre-approved by a plan

provider or other MA organization representative, but

administered to maintain the enrollee's stabilized

condition within 1 hour of a request to the MA

organization for pre-approval of further post-

stabilization care services;
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MAOs –42 CFR §422.113
(c)(2) (iii) Is financially responsible for post-stabilization

care services obtained within or outside the MA

organization that are not pre-approved by a plan

provider or other MA organization representative, but

administered to maintain, improve, or resolve the

enrollee's stabilized condition if—

97

MAOs –42 CFR §422.113
(c)(2) (iii) (A) The MA organization does not respond to

a request for pre-approval within 1 hour;

(B) The MA organization cannot be contacted; or

(C) The MA organization representative and the

treating physician cannot reach an agreement

concerning the enrollee's care and a plan physician is

not available for consultation.98

How do you prove this?
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MAOs –42 CFR §422.113
(c)(2) (iii) (A) The MA organization does not respond to

a request for pre-approval within 1 hour;

(B) The MA organization cannot be contacted; or

(C) The MA organization representative and the

treating physician cannot reach an agreement

concerning the enrollee's care and a plan physician is

not available for consultation.99

MAOs –42 CFR §422.113
(c)(2) (iii) (C) In this situation, the MA organization

must give the treating physician the opportunity to

consult with a plan physician and the treating

physician may continue with care of the patient until

a plan physician is reached or one of the criteria in

§ 422.113(c)(3) is met;
100
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MAOs –42 CFR §422.113
(c)(3) End of MA organization's financial responsibility.

The MA organization's financial responsibility for post-

stabilization care services it has not pre-approved ends

when—

(i) A plan physician with privileges at the treating

hospital assumes responsibility for the enrollee's care;

(ii) A plan physician assumes responsibility for the

enrollee's care through transfer;

(iii) An MA organization representative and the

treating physician reach an agreement concerning the

enrollee's care; or

(iv) The enrollee is discharged.

101

MAOs –42 CFR §422.590
(h) Who must reconsider an adverse organization 

determination. 

(1) A person or persons who were not involved in 

making the organization determination must conduct 

the reconsideration.
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MAOs –42 CFR §422.590

(h)(2) When the issue is the MA organization's denial of

coverage based on a lack of medical necessity (or

any substantively equivalent term used to describe

the concept of medical necessity), the reconsidered

determination must be made by a physician with

expertise in the field of medicine that is appropriate

for the services at issue. The physician making the

reconsidered determination need not, in all cases, be

of the same specialty or subspecialty as the treating

physician.

103

CAN I PROCESS 
THIS?
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Letter Libraries

HAVE YOU CREATED:

Law Libraries

Blurb Libraries

Letter Libraries

Fax Cover Sheets with Laws

Registration Forms with Laws

Policies, Procedures, and Checklists

KPIs & Metrics (e.g. El Pollo Loco)
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Medicare Advantage 
Appeals Timeline

To protect your rights, make sure to escalate your 
cases to ERN/The Reimbursement Advocacy Firm 
(TRAF) within the following timeframes.

YOU

60 Days
To request a reconsideration

PAYOR PAYOR

60 Days
To effectuate a payment 

reconsidered determination

Source: 42 CFR 
422.582(a-b)

42 CFR 
422.590(a)(2)

42 CFR 422.590(b)
42 CFR 422.618(a)

30 Days
To uphold the service denial and 

send to an IRE
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MANAGING 
DENIALS
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CAN I 
AUTOMATE 

THIS?
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REVASSURANCE 4.0 KNOWLEDGE BASE
(FOR INTERNAL USE)

REVASSURANCE ONLINE
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REVASSURANCE ONLINE BENEFITS
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CAN I BEAT THIS?

APPEAL LETTER WRITING 
WORKSHOP

WRITING THE APPEAL
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When Payors Won't Listen...

Denials:  Prevention and 
Correcting Issues Stemming 
from the Insurance Side

Identify the denial reason.

Determine the jurisdiction.
Examples:  MA, ERISA, State sponsored HMO.

Question: 
How can we decrease denials? What are 
payors looking for in an appeal letter?

Create transition statement of facts to ensure a clear 
explanation of the disputed item, including the 
provider's position is contained in appeal letters:
ER No Pay- Postabilization: 
“We dispute (Payor’s name) denial of this 
claim as not medically necessary, because 
(Payor’s name) was notified of the patient’s 
admission and failed to disapprove care 
prior to the patient’s discharge as shown 
and described below:”

No Claim on File: 
“We dispute (Payor’s name) denial of this 
claim as no claim on file, because (Client’s 
name) billed the claim to (Payor’s name) 
on (date) as shown and described below:”

When Payors Won't Listen...

Denials:  Prevention and 
Correcting Issues Stemming 
from the Insurance Side

Attach exhibits to document each fact.

Locate administrative laws to support each 
argument. 

Apply the law.

Example:
• On 9/23/15, the patient presented to the emergency department of (PROVIDER) 

with severe crushing chest pains. 
• On 10/3/15, MHG submitted the claim to Blue Cross (See Exhibit A – Hospital UB04 

and Claims Clearing house receipt). 
• On 4/20/16, Blue Cross denied the claim for untimely filing (See Exhibit B – BX EOB).

(HEALTH NET PAYOR PANEL ATTORNEY COMMENTS)

“Here, [Payor] was notified on [DATE], but failed to assume responsibility of the 
patient, within 60 minutes, prior to the patient’s discharge, deeming the services 
statutorily authorized.”

Land the plane (impose deadlines).
“Please release the federal funds intended for the Medicare beneficiary on or before 
(deadline date) to prevent any unnecessary regulatory complaint action.”
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"WE DISPUTE..."
"...BECAUSE..."
"...AS SHOWN AND 
DESCRIBED BELOW:"

DIRECTIONS:

The following is a sample timeline of a common denial. 
Use the facts below to complete this worksheet, and use it as a model in crafting your own letters:

• On 11/1/15, the patient presented to the emergency department of Hospital with severe crushing chest 

pains.

• On 11/1/15, Hospital called Careless Sr. Plan and Representative stated that the patient was eligible, 

effective 5/1/12 to current, and issued a tracking number (See Exhibit A – Hospital Records*).

• On 11/2/15, Hospital faxed a face sheet to Careless Sr. Plan notifying of the patient’s admission and 

requesting authorization per: __________________________________________________________.

• On 11/5/15, patient discharged without any disapproval from Careless Sr. Plan.

• On 11/8/15, Hospital submitted the claim to Careless Sr. Plan electronically.

• On 2/5/16, Hospital called Careless Sr. Plan and Representative stated the claim was denied as not 

medically necessary, requesting medical records. (See Exhibit B – Explanation of Benefits*).

• To date, payment has not been released.

WHEN PAYORS WON'T LISTEN
Denials:  Prevention and Correcting Issues Stemming From the Insurance Side
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1) WHAT IS THE DENIAL? _______________________________________________________________________

2) JURISDICTION:  [ ] STATE  [ ] HMO[ ] MA  [ ] VA  [ ] ERISA

3) TRANSITIONAL STATEMENT OF FACT:
We dispute _____________________________________________________’s denial of this claim, because
_____________________________________________________________________________________________________________
_____________________________________________________________________________________________________________
_________________________________ as shown and described below:

4)*CREATE A TIMELINE FOR YOUR APPEAL AND ATTACH SUPPORTING EXHIBITS TO EACH FACT. 
See directions above.

WHEN PAYORS WON'T LISTEN
Denials:  Prevention and Correcting Issues Stemming From the Insurance Side

5) APPLICABLE LAWS:
Reference the laws relevant to this denial and cite them, in full:

1.Please, be advised that _______________________________________________________ states…
2.Further, _______________________________________________________________________ states…
3.Finally, ________________________________________________________________________ states… 

5) APPLY THE LAW:
Apply the laws, above, to the facts outlined in the timeline. Explain how the payor’s actions violate the law:

1.____________________________________________________________________________________________________________
__________________________________________________________________
2.____________________________________________________________________________________________________________
__________________________________________________________________
3.____________________________________________________________________________________________________________
__________________________________________________________________

WHEN PAYORS WON'T LISTEN
Denials:  Prevention and Correcting Issues Stemming From the Insurance Side
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6) CONCLUSION (LAND THE PLANE):

End the letter by demanding payment compliance and imposing deadlines. If the law stipulates a 
reimbursement deadline, evoke it here:

_____________________________________________________________________________________________________________
_____________________________________________________________________________________________________________
_____________________________________________________________________________________________________________
_________________________________________________

WHEN PAYORS WON'T LISTEN
Denials:  Prevention and Correcting Issues Stemming From the Insurance Side

YES, WE CAN!

BUILDING A CULTURE OF COMPLIANCE 
(A SYSTEM THAT ALL COMES 
TOGETHER) REQUIRES WE BUILD 
THREE SKILLS:

Find success and 
failures (review 
data). 

Devise solutions for 
more efficient 
workflows. (we 
could do more 
training, install 
technology, hire 
more specialists, 
but we've done 
that).

Create checklists 
and powerful 
stories. 
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We collaborate
We are powerful storytellers
We pay attention to details
We are not victims and
We work each case as if we had never lost. 

As advocates:

CONTACT US:
Ed Norwood, President
ERN/The National Council of Reimbursement Advocacy 
ednorwood@ernenterprises.org
(714) 995-6900 ext. 6926

www.ernenterprises.org

We fight for you.

You fight for their lives.
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