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Appeal Letter Writing (Post Acute)

ISCLAIMER:The intent of our advocacy training and consulting programs is to present accurate and authoritative information
to the subject matter covered. It is presented with the understanding that ERN is not engaged in the rendition of legal advic e.
If legal advice is required, you should seek the counsel of an attorney with the expertise in the area of inquiry.
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ContinueCARE Appeal Form

CHIC

Communins Fiospital Corporasion

Michael

rasiens Namo: I

Insurance Company: UUHC NMOCR
Subscriber .D#*
Submission Date:

Denial Date: 5/6/23
Denied by: MNED

Phone NWNumber: 8S55-8531-1127

Referaence Number: None Provided

ContinueCARE
Denial Reason: PT did not have the complexity

reguiring thhe LTACH level of care and the care could be
safely provided at a lower level of care.

Howw long was given for P2P: 4 business hours
P2P Phone Number: 855-851-1327, option S
Appeal Phone Number: 8S877-262-9203

Appeal Fax NMNMumber: 866-373-1081

Hospital Inforrmation:
Name of referring hospital: Lexingtonmn Medical.
Name & number of referring MD: Anthony Zamcho

Name & number of case manager: Deana Sutton

ContinueCARE WD & number: Anthony Zamcho

Brief Patient History:

Acute Diagnosis Code: _

pescription : NG

wWvhat services will be neaeded™?




REQUEST FOR EXPEDITED RECONSIDERATION
AND/OR REOPENING OF A RECONSIDERED DETERIVIINATION
PURSUANT TO 42 CFR §422.584 and §422._.590 () and §422._.616
May 9, 2023

United Healthcare Appeals Unit
P.O. Box 30575
Salt Lake City, UT 84130-0575

Our Client: Continue
Tax 1D:
NPI:

Patient: Michael,_

viember 1D:
DOB:
DOS:
Reference #:

2023-Ongoing/Present

Dear United Healthcare Appeals Unit:

This office represents Continue (See Exhibit A: Statement of Representation, ERN is
a business association representing the covered entity) and has been asked to audit and investigate the
attached denial of Medicare Long Term Acute Care inpatient covered services for possible complaint filing
with thhe Centers for IViedicare and Medicaid Services (CVIS) for United Healthcare’s possible violation of
Ffederal law and CMNMS guidelines.

Please be advised that this is an expedited reconsideration request (Per section 40.8 of the Parts C & D

Enrollee Grievances, Organization/Coverage Determinations, and Appeals Guidance (Page 40)) of the
improper authorization denial dated 05 /06/2023.

We dispute UHC s denial of the atient’s transfer to a long-term acute care hospital because the
referring facility, Lexington Wiedical Center, is an in—-network facility, therefore, anvy referrals for services
are plan-directed care, pursuant to Chapter 4 Viedicare Vianaged Care Vianual §1 60, as the facility is an
agent of the lanmn. Furthermore, IWVIAOs must make determinations based on coverage criteria Nno more
restrictive than original WMedicare, CCP notified UHC of the inpatient transfer, and upon denial, UHC
failed to assume care of the patient, as shown and described below:

- OnNn O5/01/2023, the patient presented to the emergency room at Lexington Medical Center under
the care of the hospitalist team for

- OnNn O05/05/2023, CCP prepared patient for transfer to long term acute care fTacility and notified
United Healthcare SR of this and requested authorization.
- On O05/06/2023, United Healthcare SR denied the long-term acute care transfer request, stating

the patient did not have the complexity requiring the transfer to long term acute care, and that
the care could be safely provided at a lower level of care, but did not assume care of the
beneficiary as required by 42 CFR §422_.113(c)(3).

- To date, United Healthcare SR has failed to provide hard copy authorization for medically
Nnecessary inpatient long term acute hospital care ordered by the treating physician.

TRAF - The Reimbursement Advocacy Firm
ERN Enterprises, INC. 3535 Hyland Ave. Suite 130, Costa Mesa, CA 92626, Tel: 714-995-6900, Fax: 714-995-6901, www.ernenterprises._.org

DISCLAIMER: The intent of our regulatory consulting/representation is to present accurate and authoritative iNnformation to the subject matter
covered. It is presented with the understanding that ERN is not engaged in the rendition of legal advice. If legal advice is required, you should
seek the counsel of an attormney with the expertise in the area of inquiry.



Here, it is evident the patient requires ongoing prolonged hospitalization and close physician monitoring.
Despite services currently being prowvide MMedical doctor consulted

the patient and Th patient is not eligible for anv other level of care
at this time other thanmn LTAC. He requires

Ve hereby request inmmediate beneficiary authorization for long-terrm acute care as it is the only
appropriate level of care at this time that can optimally achieve the above-said outcomes.

1. LEXINGTOMN WIEDICAL CENTER IS A CONTRACTED FACILITY REFERRING THE PATIENT TO CCP FOR
LONG-TERIN ACUTE CARE INPATIENT SERVICES WVVHICH CONSTITUTES PLN FAVORABLE
ORGANIZATION DETERMINATIORN.

It has been a longstanding rule that contracted plan providers are agents of the plan. ALJ case law
decisions have consistently held that if contracted providers are qualified enough to perform life-saving
and sustaining treatments, they are qualified to determine hospitalization, and where they receive
treatment.

Even if Community Health had not contacted the plan for preapproval and services were denied as not
medically necessary, 42 CFR § 422 . 113{(c){(2) outlines the NA organization’'s financial responsibility and
states:

The WILA organization -

{i) Is Ffinancially responsible {(consistent with § 422_.214) for post-stabilization care services obtained
within or outside the MNA @ organization that are pre-approved by a plan provider or other NLA
organization representative.

Pursuant to Chapter 4 Iviedicare IWianaged Care Ivianual § 160:

ChWvS considers a contracted provider an agent of thhe WLAO offering the plan. As stated in the preamble
to the January 28, 2005 final rule (CMVIS-A1069-F):

“MN1IA organizations have a responsibility to ensure that contracting physicians and providers know
wwhether specific iterms and services are covered in the MNMA plan in which their patients are enrolled. 1f a
netvwork physician furmnishes a service ordirects an WA beneficiary to another provider to receive a plan-—
covered service without following the plans internal procedures {(such as obtaining the appropriate

plan pre—authorization), then the beneficiary should not be penalized to the extent the phwvwsician did
not follow plan rules.””

1f a contracted provider refers an enrollee to a non—-contracted provider for a service that is covered by
tThe plan upon referral, the enrollee is financially liable only for the applicable cost-sharing for that
service. Contracted providers are expected to coordinate care or work with plans prior to referring an
enrollee to a non-contracted provider to ensure, to the extent possible, that enrollees are receiving
medically necessary services covered by their plan. Furthermore, plans are expected to work with their
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contracted providers to ensure that clear processes are in place and providers are educated about those
processes, including appropriate documentation, to substantiate that a referral has been made.

WVirhen UHC's contracted Facility, Lexington IvViedical Center referred the patient to be transferred to CCP
for long-terrm acute care, it constituted a favorable organization determination on behalf of UHC (See
Exhibit D: Lexington IWViedical Center Contracted Status). Therefore, UHC's denial of this pre-service
authorization as unauthorized/Nnot Mmedically necessary was improper.

This premise is supported through wvarious CMWS publications and opinions. For example, the CMWVMS
CDAG/ ODAG guidance published September 4, 201 3 states that “The provision of an iterm or service by
a contract provider constitutes a favorable organization determination.”™

In addition, the Inspector General Christi A. Grimm released a Reportin Brief, April 2022, OEI-O9-18-002 60,
outlining when WIAQO reviewers are unfamiiliar with network coverage rules. In her report, Wis. Grimm
stated: “In mMmost cases, a beneficiary needs prior authorization to receive care from a noncontracted
provider. Howewver, the skilled nursing facility wvwas an in—-network facility. This gualified the claim as
“plan-directed care,”™” and therefore no prior authorization was reguired. The WLAO attributed the denial
to human error.”™

Please be reminded we have a right to a reconsideration pursuant to 42 CFR § 422 578 which states:

Any party to an organization determination {(including one that has been reopened and revised as
described in § 422.616) may request that the determination be reconsidered under the procedures
described in § 422.582, which addresses requests for a standard reconsideration. A physician who is
providing treatment to an enrollee may, upon providing notice to the enrollee, reguest a standard
reconsideration of a pre-serwvice request fFor reconsideration on the enrollee's behalf as described in &
422 . 582,

1Il. THE TREATING PHYSICIAN MWMUST DECIDE WHEN THE WEDICARE BENEFICIARY NMAY BE
CONSIDERED STABILIZED FOR TRANSFER OR DISCHARGED, AND THE DECISION IS BINDING ORN
THE NWNIAO.

As yvou know, the above Medicare beneficiary is currently hospitalized and receiving inpatient post-
stabilization services and care at Lexington.

Pursuant to the Wiledicare ZWianaged Care IWVianual, Chapter 4, post-stabilization care services are covered
services thhat are related to an emergency medical condition, provided after the beneficiary is stabilized.
These services are provided to maintain the stabilized condition, or under certain circumstances to
improve or resolve the beneficiary’s condition.

The denial stating the beneficiary is unstable for long-term acute care is improper because only the
beneficiary™s treating physician mavyv decide when the beneficiary may be considered stabilized for
transfer or discharged from care. This decision is thhen binding on the WMLACO. Here, the treating physician
Dr. Anthony Zamcho WM.D. at CCP has recommended for the patient to be transferred to a long term acute
care Facility.
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Short-term acute care and long-term acute care are a continuance of care for post-stabilization services
because the services were initiated in the emergency department. Short-term acute care is very goal-
oriented towards helping the patientreturmn home or resume their normal activities and Function. The goal
of long-term acute care is typically to preserve the patient’'s guality of life and health as much as possible,
in addition to having an average length of stay that is greater than 25 davys.

1Hl. WIA ORGANIZATIONS IWVIAY NOT DENY WIEDICAILLY NECESSARY LONG-TERIVI ACUTE CARE AS THEY
MUST PROVIDE COVERAGE FOR ALL THE SERVICES THAT ARE COWVERED BY WIEDICARE PART A AND PART
B.

As yvou may know, 42 CFR §422 . 101 states:

Exceptas specified imn 42 CFR §422 . 318 (for entitlerment that begins or ends during a hospital stay) and
42 CFR §422.320 {(with respect to hospice care), each IVIA organization must meet the following
reguirements:

{(a2) Prowvide coverage of, by furnmnishing, arranging for, or making payment for, all services that are
covered by Part A and Part B of Miedicare (if thhe enrollee is entitled to benefits under both parts)
or by IWiedicare Part B (if entitled only under Part B) and that are available to beneficiaries
residing in the plans service area. Services mavy be provided outside of the service area of the
plan if thhe serviecs are accessible and available to enrollees.

(b)) Comply with —

(1) CIvVIS's national coverage determinations;

(2) General coverage guidelines included in original Medicare manuals and instructions unless
superseded by regulations in this part or related instructions; and

{32) Written cowverage decisions of local Wiedicare contractors wwith jurisdiction for claims in the
geographic area in which serwvices are covered under the VA plan. IFf an VA plan covers
seographic areas encompassing more thanmn one local coverage policy area, the VA organization
offering such an VA plan may elect to apply to plan enrollees in all areas uniformly the coverage
prolicy that is thhe most beneficial to WIA enrollees. WA organizations that elect this option must
notify CWVIS before selecting the area that has local coverage policies that are most beneficial to
enrollees as follows.

Here, the NMAO must provide coverage and pay for all services that are covered by Part A and Part B of
MNedicare, and because Part A and Part B covers long-term acute care, WA Os are required to provide the
same services covered under original Medicare (See Exhibit E: CIVIS IViedicare policy).

IWV. EVEN IF THE REFERRING FACILITY, LEXINGTON WIEDICAL CENTER, IS NOT AN AGENT OF THE PLADN, 6 A
CONWIPETENT PHYSICILAN WITH EXPERTISE 1IN THE SAIVIE AREA AS THE PATIENT'S CONDITION 1S
RE UIRED TO REVIEVWVV THE WLACO’'S DETERINVIINATION OF PARTIAL OR FULL ADVERSE WMIEDICAL NECESSITY
DETERINVIINATIONS.

The Medicare Managed Care NManual, Chapter 4, Section 10.16 outlines the WMIAO's “medical necessity”™
review decisions criterion, and states:

Every IWILA plan:
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- 1If thhe WMIAO expects to issue a partially or fully adwverse medical necessity (or any substantively

eqguivalent term used to describe the concept of medical necessity) decision based on the initial
review of the reguest, the organization determination must be reviewed by a phvysician or other
appropriate health care professional with sufficient medical and other expertise, including
knowledge of wviedicare coverage criteria, be fore the NLAO issues the organization
determination decision. The phvysician or other health care professional must have a current
and unrestricted license to practice within the scope of his or her profession in a State, Territory,
Commonwvwealth of thhe United States (that is, Puerto Rico), or thhe District of Columbia (42 CFR
5422 566(d), WMINVICIVI chapter 13, A0.1.1);

- Miust Mmake determinations based on: (1) the medical necessity of plan-covered services -
including emergency, urgent care and post-stabilization - based on intermnal policies {(including
coverage criteria no more restrictive than original Viedicare’'s national and local coverage
policies) reviewed and approved by the medical director; (2) where appropriate, involvement
of the organizations medical director per 42 CFR §422 . .562(a4a4);: and {(3) the enrollee"s medical
history {(e.g., diagnoses, conditions, functional status), physician recommendations, and clinical
notes. Furthermore, if the plan approved the furnishing of a serwvice through an advance
determination of coverage, it may not deny coverage later on the basis of a lack of medical
Nnecessity

Here, approvals and denials of coverage of medical services rendered to the patient must be made by a
physician with sufficient medical expertise in the same medical fField as the one that the patient’'s treating
condition is in. It vwould be neither right nor prudent fora WIAO physician outside the realm of the patient’'s
condition toa be offering medical advice, review, or engaging in peer-to-peer conversation with the

patient’'s treating phwysician, especially when it is in direct relation to the important and life-altering
medical decisions concerming the patient’'s medical treatment. Howewver, this is a moot point as Lexington
Medical Center is contracted with UHC, Here, UHC appears to be unfamiliar with network facility coverage

rules as this transfer to a long-term care acute facility falls under “"plan-directed care’” and therefore no
prior authorization was required.

AWM., ANY MAO DIRECT OR INDIRECT INTERFERENCE VWITH HEALTH CARE PROFESSIOMNALS” ADWVICE TO
THEIR PATIENTS IS STRICTLY PROHIBITED.

Pursuant to 42 CFR §422_ 206, in pertinent part:

{(a) General rule. (1) An V1A organization Mmavy not prohibit or othherwvwise restrict a health care
professional, acting within the lawvwful scope of practice, from advwvising, or advocating on
behalfof, an individual who is a patient and enrolled under an ViA plan about —

(i) The patient's health status, medical care, or treatment options (including
any alternative treatments that may be self-administered), including the
pProwvision of sufficient Iinformation to the individual to provide an

opportunity to decide among all relevant treatment options;
The risks, benefits, and conseqguences of treatmMment or non-treatment or

) The opportunity for the individual to refuse treatment and to express
preferences about future treatment decisions.

..
-
=

—~
-
-

This law is further strengthened and reinforced by recent case law addressing the fact that physicians at
referring hospitals should challenge the MAO s denial of the treating physician’ s recommmended treatment
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options on the grounds that such adverse and intimidating actions and behavior from the WIAO vigorously
interfere with, and effectively erode, the patient-provider relationship.

In the case of Adurphy v, Boord of VMedical Exarminers of the State of Arizonaoa {(citation: Court of Appeals of
Arizonmna, Division 1, Department A, Nos. 1 CA-CYW 95-0327, 1 CA-CW 96-0182, Decided: July 15, 1997), the
medical director of a WIAO refused to authorize a patient’'s gallbladder surgery, unilaterally deeming it to
be not “medically necessary,” which wwas in direct contradiction to the advice given by the patient’'s
treating surgeon. The patient’'s physician filed a complaint again the IWIAO medical director with the
Arizomna Board of Medical Examiners, stating that the medical director’'s coverage denial constituted
“unprofessional conduct” and “medical Iincompetence’” that interfered with the phwysician-patient
relationship and effectively eroded the patient’'s trust in his surgeon and in the surgery that was
recommended For him to undergo.

Mi. THE WIAO OFFERING PRIVATE FEE-FOR-SERVICE PLANS TO PATIENTS IVIUST DEIVIONSTRATE THAT IT
OFFERS SUFFICIENT ACCESS TO CARE AND FREEDOIVI OF CHOICE CAPABILITIES.

Pursuant to 42 CFR §422.114, in pertinent part:

{(a) Sufficient access.
A. AN WA organization that offers an IWILA private fee-for-service plan must demonstrate to CIVIS
That it has sufficient nuMmber and range of providers willing to furnish services under thhe plan.

(i) Payment rates thhat are not less than the rates that apply under original Wiledicare for the
prowvider in guestion;

{ii) Subject to paragraph (A) of section {(a){(2}ii), contracts or agreements with a sufficient
number and range of providers to furmnish the services covered under the IVIA private fee-Ffor-
service plan;

{(b) Freedom of choice. WIA fee-for-service plans must permit enrollees to obtain services from any
entity that is authorized to provide services under Medicare Part A and Part B and agrees to
provide services under the terms of the plan.

Here, it is important to note that the MAO offering the private Ffee-for-service plans to the patient who is
in short-term acute care must ensure thatthe patientis receiving the full and proper access to the number
and range of providers willing to Furnmnish these services under the MAO plan.

Furthermore, it is the patient’'s prerogative to seek the obtainment of services from any entity that is
authorized to provide these services under Wiedicare Part A and B. That is to savy, if and when the NMAO
wants to direct the patient's treatment to services, it is Ffully within the patient’'s choice to refuse such
treatment direction and to request Ffor any and all of their own treatment designations and requests,
insofar as their designations and requests fall within the provided services outlined under Medicare Part
A and Part B.

IF yvou disagree, vyou're reminded that with any potential disagreementofcare, yvou're required to assume
care of the patient, pursuant to 42 CFR §422_113{(c)(3).
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If United Healthcare SR fails to respond or assume care of its enrollee within the required timeframe,
the treating physicians at CCP and Community Health Care hawve the right to continue to treat the
beneficiary until one of the criteria in 42 CFR §422.113 {(c){(3) were met, as shown below:

(2} End of A7A organizatiorn’'s financial responsibifity. The MANMA @ orgoaonizaotion’s jJfinonciaof
responsibility for post-stabilizatiorn core services it hos not pre—-aopproved ends whern —

(i} A plaon physiciaon with privileges ot the treoting hospital aosswumes responsibilityy for the
enroffee’'s caore;

(ii) A pion phyvsiciarn osswrmes responsibiflity for the enrolfee’s caore throuvugh traonsfer;

(Fif) Arn NAVEA orgonizotion representative and the treating physicion reoch orn ogreerment
concerning thhe enroffee’s caore; or

fiv) The enrcolfee is dischorged. (Emphasis added.)

Per 42 CFR §422.113{c){3), Pavor’s responsibility would end when, (i) a plan physician assumed care
of the enrollee, (ii) the enrollee was transferred, (iii}) the treating physician and Payvor reached an
agreement concerming the enrollee’'s care, (iv) or when the enrollee was discharged. If (i-iii) does not
occur, the MAO's responsibility ends when the enrollee is discharged. Therefore, the NVMAO remains
Ffimnancially responsible for all post-stabilization serwvices and care, including any transfers to CCP

rendered to its Medicare beneficiary.
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To ensure continued access to quality healthcare for the Medicare beneficiary enrolled under yvour WA
plan, we ask thhat yvour office provide immediate authorization to thhe undersigned Ffor transfer to the long-

term acute care facility on or before Wlay 10, 2023, to prevent Further escalation with CNVIS.

VWWe appreciate your leadership.

Respectfully,

John Shen
Claims Compliance Auditor 11
ERNMN/The Reimbursement Advocacy Firm

Tel: (714) 820-69671 Fax: (714) 995-69071
Email: johnshen@ernenterprises.org

Enclosed:

Exhibit A — ERNMN Statement of Representation

Exhibit B — Continue Care Appeal Form and Medical Records
Exhibit C — Dr. Anthony Zamcho, MDD Profile
Exhibit D — Lexington Medical Center Contracted Status

Exhibit E — CMNVIS MNWedicare Policy
Exhibit F — Signed Waiver of Liability
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COMNEFIIDENTIAIL, FACSIMILLE TRANSMIT 'IIAIL. SEFLEET

T - FRORMN

United Healthcare Johnmn Shen

Expedited Appeals

COMRMPA MNY: DATE:

United Healthcare SR FRIDAY, VPAY 12 2023

FAX NUMNMBER: TOTAL NO. OF PAGES INCL NG COVWER:
1-88238-517-71.1=2 1

PHOMNE NMUMBER: SENDER'S REFERENCE NUMEBER:
1-800-222-2753 TRAFH S6231, F’atient:- McMichael

RE:

T his office received a phone call from Crystal
from UHC SR on S/11 /23 at 8:948 PVl PST.

C stal verbal stated that the 5623
denial for this patient’s transfer reguest to
Long Term Acute Care vwas overturned. The
HAauthorization Number is A19 7320642,

M ARG ENT LT ror REVIEW C1 PLEASE COMPMEMNT C1 PLEASE REPLY 1 PLEASE RECYCLE

Dear LUHC SR Expedited Appeals,
This office represents Continue and has been asked to audit and investigate the denial of Medicare
Long Term Acute Care inpatient covered services for possible complaint filing with the Centers for Wiedicare and
Medicaid Serwvices (CIWVIS) for UHC SR's possible violation of federal law and CHWVIS guidelines.,
Please be adwvised that this office received a hone call from Cystal from UHC SR on S/11 /22 at 8:48 PV PST. C stal
werballhy stated that thhe S/6/23 denial for this paticnt’s transfer reqgquest to Lon Term Acute Care was Owverturmned .
The Authorization Number is A197320642.

Plaease prowide a printed copwyv of the owverturn laet

Respectfully,
John Shen

Emaif: johnshen@ ernenterprises. orcy Phone: 714-820-69671 Fax: 714-995-69071

Conbtidentiality DN otice: The infoomation contained 1 this T'ransmission i1s contidential, proprietacry
or prvileged and rmay be subject to protection under the laswsw, including the TTealth Tnsurance
Portability and A ccountability Act (FIITP.A A0, This e-rmail message, inchuading all attachrments, is for
the sole use of the iIntended recipilent(s). If you are not the intended recipilent, you rmay INOT uase,
disclose, copy or disserminate this information. Please contact the sender by reply e—rmmaal
vrurmediately and destroy all copies of thhe original rmessage including all attaclhrrments. Y our
cooperation is greatly appreciated. The Rermburserment Advocacy Fiomt 5 TOivision of EIRTT
Hnterprises, lnal) 1



Federal Laws

If a patient has overstayed the DRG, isat a contracted
short term acute care hospital who requests transfer to a
non -contracted LTAC, it is considered plan approved

care .



Who We Are.

ERN/The Reimbursement Advocacy Firm (TRAF) is the
representation arm of ERN/National Council of Reimbursement
Advocacy (NCRA), a for profit California corporation and
provider membership organization, whose mission isto provide
regulatory  claims representation, training and  patient
advocacy that restricts third-party payors from making
Improper denials or medically inappropriate decisions.



What We Do.

At ERN, we understand the significance of quality health care
and itsreliance on financial viability . With the support of Wickline
v. State, we help providers advocate for medically appropriate
health care and fair reimbursement (using administrative laws)

because ultimately, we recognize that every case represents a
human life.



Healthcare Is a law to be defended.

1]



We exist to face giants.
To oadvocate for medically
appropriate healthcare
pursuant to Wickline vs. A
State. o




Public policy and prompt payment laws are
enacted for public good. They ensure patient
access to medically necessary care when needed.




The power inequities that exist between health plans and providers demand
providers create aoenf or c p me gt tmo the following :

A Draw a narrative thread of administrative laws throughout the entire
revenue cycle .

A Challenge and protest any practice, policy or decision that impairs their
ability to render quality care to patients .

It iIsa must you preserve patient access to care by these rules. We live by
regulations in every other area except the revenue cycle (e.g. JCAHO,
credentialing)
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LEGISLATIVE UPDATE

OIG POSACUTE REPORT

Medicare Advantage enrollment has continued an increasing trend within the last decade It is

predicted by The CongressionalBudget Office that relative to all Medicare beneficiaries, those
enrolledin Medicare Advantageplanswould accountfor 51% by 2030. Medicare Advantageabideswith
the servicesof Original Medicare, with the additional responsibility of care coordination Managing
this means that Medicare Advantage Organizations(MAO) may urge for additional requirements
beneficiaries using in-network providers for specific services prior authorization before specific
servicescan be provided; or referralsfor specialtycare services

With the requirement of prior authorizationin mind, MAOs are responsible for delaying and even
inappropriately denying accessto medically necessary care and payment, denying millions of
requestsannually.

Basedon the OIGreport, MAOstend to validate their denialson the basisthat requestsdo not meet
Medicarecoveragerules. In stating so, they resort to creating clinical criteria that are not otherwise
contained in Medicare coverage rules. (Not to be mistaken MAOs are permitted to implement
additional clinical criteria within their determinations however, such criteria should not be more

restrictive than that of its original national and local policies (See Medicare Manual Chapter 4,
Sectionl10.16.))

Three Key Takeaways From The Report

MAO denials are:

Using MAO clinical criteria that are not contained in Medicare coverage rules.

Requesting unnecessary documentation

Making human review errors and system errors (Some Medicare Advantage Organization Denials of Prior Authorization Requests Raise
Concerns About Beneficiary Access to Medically Necessary Care, OIG [2022])

The Professional Claims Compliance Program Accelerated: Mastering Appeal, www.ernenterprises.org
Dispute, and Prompt Payment Law&RN/CCRA 2023 ©
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LEGISLATIVE UPDATE

THE SENATE HOMELAND SECURLIIY.
HEARING

The SenateHomeland Securityand GovernmentalAffairs PermanentSubcommitteeon Investigations
conducteda hearingon Wednesday5/17/23 to learn how and why Medicare Advantage (MA) plans
have routinely denied care of coveredservices

MA continues to grow in popularity and the private plans now provide Medicare coveragefor 30
million seniors,more than half of eligible beneficiaries But Blumenthalsaid that the major insurance
companieswho run the plans are makingrecord profits in part becauseof the denialsor delaysin
care. Hewarned insurersthat lawmakersg 2 y @lbw this practiceto continue.

Bipartisan lawmakers have sent letters to a ! Qliiggest insurerst UnitedHealth, Humana and CVS
Aetna, which collectively cover 50 percent of MA beneficiaries askingfor internal documentsthat
show how decisionsare madeto grant or deny accessto care, including how they use Al.

a Ly®u deny lifesaving coveragefor seniors,we are watching. We will exposeyou. We will demand
better. We will passlegislation, if necessary,but action will be forthcomingz 8lumenthalsaid.

OIG Chief of Staff Megan Tinker, chief of staff, provided testimony that the OIG has found that MA
organizationshavedenied coverageto servicesthat would havebeenapprovedhad the membersbeen
enrolledin Medicare In somecases,MA planshavedenied paymentsto providersfor servicesalready
delivered to patients even though the requests met Medicare coveragerules and the LJt I yo\nQ
billing rules. Shepointed to an April 2022 investigation that found in 2021, MA organizationsdenied
2.2 million prior authorization requestsand more than 56 million paymentrequestsoverall. Thirteen

percentof the prior authorizationdenialswere for servicesthat met Medicarecoveragerules. ¢t f | y a
make more money by providing fewer & S NJJ A <hétald the committee.

(llene MacDonald, Rise, May 19, 2023)

The Professional Claims Compliance Program Accelerated: Mastering Appeal, www.ernenterprises.org
Dispute, and Prompt Payment Law&RN/CCRA 2023 ©
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LEGISLATIVE UPDATE

2024 MEDICARE ADVANTAGE FINAL
RULE
On April 5, 2023, the Centersfor Medicare & Medicaid Services(CMS)issueda final rule that revises

the Medicare Advantage(MA or Part C), Medicare PrescriptionDrug Benefit (Part D), Medicare Cost
Plan,and Programsof All-InclusiveCarefor the Elderly(PACEYyegulations

Enhancementgo Medicare Advantageand MedicarePartD:
EnsuringTimely Accessto Care Utilization ManagementRequirements
AcClarifying clinical criteria guidelines to ensure people with MA receive accessto the same
medically necessarycarethey would receivein Traditional Medicare
ADefineswhen applicable Medicare coveragecriteria are not fully establishedby explicitly stating

the circumstancesin which MA plans may apply internal coveragecriteria.

AStreamlinesprior authorization requirements, including adding continuity of care requirements
and reducingdisruptions for beneficiaries
1 Requiresthat coordinated care plan prior authorization policies may only be used to confirm
the presenceof diagnosesor other medical criteria and/or ensure that an item or serviceis
medicallynecessary

| Requires coordinated care plans to provide a minimum 90-day transition period when an

enrollee currently undergoing treatment switchesto a new MA plan, during which the new

MA plan may not require prior authorization for the active courseof treatment

| Requiresall MA plans to establish a Utilization Management Committee to review policies
annually and ensure consistency with Traditional a S R A O I naifofal and local coverage
decisionsand guidelines
| Requiresthat approval of a prior auth. request for a course of treatment must be valid for as
long as medically reasonable/necessaryto avoid disruptions in care in accordance with
applicable coverage criteria, the LJI (G A Swiddi@al history, and the treating LIN2 @A RS NIQ &

recommendation

(2024 Medicare Advantage and Part D Final Rule [@RI8-F], CMS)
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Federal Laws

As contracted providers, you d o n dhdave Medicare Appeal and
Hearing rights, but you are treated as an agent of the plan to preserve
beneficiary access to care .



Federal Laws

42 CFRA422.152(b)( 1)

(b) Requirements for MA coordinated care plans (except for regional MA plans)
and including local PPO plans that are offered by organizations that are licensed
or organized under State law as HMOs.

An MA coordinated care plan's (except for regional PPO plans and local PPO plans
as defined in paragraph (e) of this section) guality improvement program must Z

(1) In processing requests for initial or continued authorization of services, follow
written policies and procedures that reflect current standards of medical practice .




Federal Laws

42 CFRA422.202(b)(1) and 42 CFR422.202(b)( 3)

(b) Consultation . The MA organization must establish a formal mechanism to
consult with the physicians who have agreed to provide services under the MA
plan offered by the organization, regarding the organization's medical policy,
quality improvement programs and medical management procedures and ensure
that the following standards are met:

(1) Practice quidelines and utilization _management quidelines Z

(1) Are based on reasonable medical evidence or a consensus of health care
professionals in the particular field;



Federal Laws

42 CFRA422.202(b)(1) and 42 CFR422.202(b)( 3)

(i) Consider the needs of the enrolled population ;

(i) Are developed in consultation with contracting physicians ; and

(iv) Are reviewed and updated periodically .

(2) The quidelines _are_communicated to providers and, as appropriate, to enrollees .

(3) Decisions with respect to utilization management, enrollee education, coverage
of services, and other areas in which the guidelines apply are consistent with the
guidelines .



Federal Laws

Chapter 4, A50.6 & Cost Sharing for Dual Zligible Enrollees Requiring an Institutional
Level of Care (also Chapter 16B, A20.2.4.3 & Cost Sharing for Dual Eligibles Requiring
an Institutional Level of Care)

A110.1.1 & Provider Network Standards

Plans may not implement utilization management protocols that create
iInappropriate  barriers to needed care . Prior authorization and referral are two
utilization management approaches frequently used by plans and are entered in
the PBP the following definitions and requirements clarify the meaning and
appropriate use of these two approaches

A Prior Authorization : A process through which the physician or other health care
provider isrequired to obtain advance approval from the plan that payment will be
made for a service or item furnished to an enrollee . Unless specified otherwise with
respect to a particular item or service, the enrollee isnot responsible for obtaining
(prior) authorization .



Federal Laws

Chapter 4, A50.6 & Cost Sharing for Dual Zligible Enrollees Requiring an Institutional

Level of Care (also Chapter 16B, A20.2.4.3 & Cost Sharing for Dual Eligibles Requiring

an Institutional Level of Care)
A110.1.1 & Provider Network Standards

A Referral: A process through which the e nr o | prinaryp sare physician or other
network physician (depending on the plan policy) permits or instructs the enrollee
to obtain an item or service from another physician or other provider type .

Who is this?



POLICY CHALLENGE:
CENTER FOR MEDICARE AND MEDICAID SERVICES

DID YOU KNOW?

MA plans are failing to
preapprove care within the h r
statutorily required one (1) hour

and then denying claims for

medical necessity i even if

ordered by a plan provider

Authority: 42 CFR}22.113 (See 42 CFR 438.114(e) for Medicaid)

FEDERAIREGISTENOLUME 63, NUM 123:

0 Wedo not agree that the M+C organization should have the absolute
right to control the care that is given to the member when it does
eventually respond and the one hour time period has elapsed . Safe
transfer of responsibility should occur with the needs and the condition of
the patient as the primary concern, so that the quality of care the patient
receives isnot compromised .6

WHATCAN YOU DO?

Once the beneficiary is admitted and the 1 hour time for the MA to
respond has lapsed, the continuity of the pat i ecarte Gisthe utmost
concern and the MA plan isdiscouraged from disrupting care that could
have an adverse impact to the beneficiary .

Vigorously defend retrospective denials after patient discharge in light of
422.113 (c)( 3), which states: The MA organization's financial responsibility
for post-stabilization care services it has not pre-approved ends when -
(iv) The enrollee is discharged .

Flag all MA plans conducting retrospective medical reviews and denying
for medical necessity, and run a report showing (by Plan), # of
beneficiary claims denied improperly, and # of uncompensated dollars
effected .

Notify your RAC leader and Ed Norwood to determine next steps for
escalation to the appropriate plan and/or regulatory agency .

© 2018 ERN Enterprises, Inc. All rights reserved.



CHAPTER 4 MEDICARE MANAGED CARE MANUAL

when:

o The MAO does not respond to a request for pre-approval within one hour;

e The MAO cannot be contacted:; or

o The MAO representative and the treating physician cannot reach an agrecement
concerning the enrollee’s care. and a plan physician is not available for
consultation.

(In this situation, the MA O must give the treating physician the opportunity to consult with a

plan physician. The treating physician may continue with care of the patient until a plan
prhysician is reached or one of the criteria below is met.)

Z20.5.3 — End of Post-Stabilization

The MAO s financial responsibility for post-stabilization care services it has not pre-
approved ends when:

- A plan physician with privileges at the treating hospital assumes responsibility for the
enrollee’s care;

- A plan physician assumes responsibility for the enrollee’s care through transfer;

- An MAO representative and the treating physician reach an agreement concerning the
enrollee”s care; or

- The enrollee is discharged.

W hen a treating physician is contracted with the plan, CMS views him or her as a the plan for
purposes ol oorrolcs and guidance. The rules above are intended for enrollee protection and
sguidance to plans for working withh out-of-network providers. When we address ~“financial
responsibility.”” we are retferring to a plan™s obligation to pay for (cover) the enrollee’™s
services., That includes Ql__lg—c)l"—nelwork_ providers, because those providers can bill enrollees 1 f

the plan denies theircoverage /Oallire . L K
AN CT

Except uncer very limited circumstances. enrolilees canmnnot be Iiut;‘z tfor n—-network services,
and therefore would mnot otherwise have an appealable interest - secec 42 C . F. R, 422 562(c)(2).
AL network provider may not ““stand in the shoes™ of an enrollee by signing a waiver of liability
(W COL) under the subpart M appeals process, but rather must tollow the terms of his or her
provider/plan contract.

fvediwrld — =i Fhastcran
Co 4+« <c F—cd ‘—-/ Sca p o (MA‘)



IDEPARITMENT OF HEALTH & HUNMNMAN SERVICES
Centers (or Medicare & Medicaid Services C
7500 Sccurity Boulevard, Mail Stop ™N2Z2-20-16 M s
Baltimore, Maryviliand 21244-1850
CENTERS FIDR SMMEIDICARE S METDICARND SERWICES

O1fhice of Stratersic Operations and Regvgulatory Affairs/ Freedom of Information € Csrowup
Refer to: Control NMumber O52220197010 and PITN Q22 A

T/8B/ 2019

IDanicel Muhlbach

The Reimbursement AAddvocacy Firm
5856 Corporate Avenue, Suite 110
Cypress, CA 90630

Dear NMr. Muhlbach:

"T'his letter 1s in response 1o yvyour Frecdom of Information Act (5 U S O § 552) request of March
15, 2019 which vou sent to the Centers for Medicare & Medicaid Services (CMS). Within vyvour
correspondence., you requested the following:

1. Ary efectrorric, writfternr copy of arny CMS Policy, Directive, Marnwual, Harndbook,
Sftandard Operating Procedure, Federal Register or statutory awuthority that
adefineates how contracted, in-network providers function as agents of the

polary.

2. An electronic, writfern copy of arny CMS Policy, Directive, Marnwual Handbooik,
Standardad Operating Proceduwure, Federal Register or statutory awuthority that
describes bhow thhe provisior of arm iterrn or service by a contracrted, in-network
pPprovider constitutes a favorable organization decisior.

3. Arn eflectrorrnic, writterr copy of arny CVMS Policy, Directive, NMarmnwual Harndboolk,
Standardad Operating Procedure, Federal Register or statutory awuuthority that
Permits a Medicare Advantage Organizatioryr from perforrming retroactive
medical nmnecessity reviews for health care services that are ordered andad
remnagered by a contracied, iri-mneftworik prowvicder.

] Ary efectromnic, writterr copy of any CMS Policy, Directive, Manwual, Handbook,
Srtandard Operating Procedwure, Federal Register or statutory awuthhority that
absolves a Medicare Advantage Organization’s finamncial liability for health
care services that are pre-approved by & contracted, in-network provicder.



Temporarily reduce plan-approved owuri-of-network cost-sharings 1o irnn-network cosz—
sharirng armowurits, arnd

- Waive the 30-day notificatior: requirermernt ro enrollees as long as all the chanses
(Suuch as rediuctiorn of cost—-sharing arnd waiving authorizatiort) bernefit the enrollee.

Typically, the sotrce thart declared the disaster will clarify wher: the disaster or
emergency is over. If, however, the disaster or ermergoernicy rtirmefirarme ras not beert closed
30 days from the initial declaratiorn. and if CAMMS has rnor indicarted ar ernnd date to the
disaster or emergency, plans showld reswume normal operatiorts 30 days fi-ort the initial
declaratiorn. MAOs not able to resume normal operatiorns afiter 30 days shorld notif5,

CAZS.
A A Os st disclose their policies abowur providing benefits dwuring disasters orn their plan

websites.

If the Presiderit ras declared a major disaster or the Secretary has declared a preblic
hrealth emergerncy, MAOs st follow the guidance irnn chapter 5 of the Prescriptior Drresz
Bernefit Marnwal, regarding refills of Parr I medicartions. The Prescriptior: Dris Bernnefir
Marwal may be forrid at: Atip rrwhww.crms. cov/IReswulatioris—crrcd—

Guidance/ Guidance/Adarnuals/MDDowrnloads/ FPrehH I 00 I8 i1

160 — Penceficiary Prorectiorns Relarted to Plarn-Direcrted Care
(Rev. 227, Issweed: OF-22-716, FEffective: OF-22-76, Implermnerintaliort: OE-22-76)

Organizatiorn Deterrmiriatiorns: An enrollee, or a provider acting ornn behalf of the enrollee,
always has the right 1o request a pre-service organizatiorn deterrinatiorn if there is a
questiorn as to whether arn iterm or service will be covered by the plar. Ifthe plar denies
arn enrollee’s (or his/her treating provider 's) reques?s_for coverage as part of the
organizatior: dererminarion process, the plart rmitest provide the enrollee (arnd provider, as
appropriare) with the standardized dernial notice (Notice of Dernial of Medical Coverage
(or Payrmern)/ CALS-10003). For the reguirerments related 10 orsanizatior: determtirncatior.s
and issuance of the standardized denial notice (CAS-70003), see chapter I3 of the

NN TCAL located at:- hAtips /Twww.crms. gov/iReswulatiorns—cricd—
Guidance/Guidarnce/AMarnwuals/downloads/mcS6ci 3. pdf

Limitations orn Enrollee Liabilitysx CAMS considers a contracted provider art asent of the
AMMAO offering the plart. As stated in the preamble to the Jarnuary 28, 2005 firnal rule

(CAMS-FO69P-F) -
TAMA organizations have a responsibility to ernswure thar contracting physiciaris arnd

prroviders krnow whether specific iteris arnd services are covered in the AMA pplarr irn which
'irects art AA

their partiertts are enrolled. If a network pAysiciar ficrnishes a service or
beneficiary to arnother provider to receive a plan-covered service Wilreowei Jolliowring the
PPlar’'s internal procedures (such as obtaining the appropriate plar: pre—authorizatiort),

(See Organization Determinations 0 Sub part M, 42 CFR
422 566)



then the beneficiary showuld not be penalized to the externt? the phvsiciart dicd not follow

Xy

Plar rules.
Conseguerttly, wher a corttracted provider fi = or Sers art enrollee for
service that arn enrollee reasornably believes is c plari—covered service, the enrollee
carnrnor be financially liable for more tharn the applicable cosr-shoarirno for that service. zr
a contracted provider believes arn itert or service rmiay rior be co vered for arn ertrollee, or
cowld be covered only under specific cornditicorns, tRe apprropridle process iS5 _for the
enrollee or provider 1o reqiuest a pre-service organizatiorn determirnaltiorr firorm rthe plar.

If a contracred provider refers an ernnrollee 1o a rnorn-contracted provider for a service theat
is covered by the plan wwpon referral, the enrollee is financially liable only for the
applicable cost-sharing fOr that service. Conrracted providers are expected to coordirnare
care or work with plans prior to referring an enrollee to a nrnon-corntracted provider ro
ensure, o the extent possible, thar enrollees are receiving medically necessary services
covered by their plari. Furtherrmore, plans are expected to work with their corttractecs
providers to ensure that clear processes are irt place arid providers are ediucared aborer
those processes, including appropriate documentatiorn, to substarntiate that a referral Bas

beer: rmade.

If a service is never covered By the pplart artd thie plart s Evidence of Coverasze (OoOC)
provided to the enrollee is clear thar the service or item is never covered, the pplarn is not
reguired to hold the enrofllece hAarmliess frorme the fiddl cost of the service or iterr:. For o
service or iter: that is typically nor covered, but cowld be covered wunder specific
conditions (e 2. derntal care that is rnecessary rto rrear ar illness or irnnjrery), the EOC. ir
arnnd af itself, is not adeguate notice oQf rnorn-coverage for purposes of determining enrollce
liability. Ir such instarnces, thhe appropriare process is _for the enrollee, or the provider
acting on behalf of the enrollee, 1o request a pre-Service orsanizatiort determniirtatior:. Ir
the plan deries the service, the plart st issue the standardized dertial notice with
appeal righits. The enrollee has the right to appeal arty denial of a service or itemnr. FPlaris
also rmiest ediccare their corntracted providers aboiet the limits of plar coveragse and the
need ro correctly advise enrolleces whern providinng referrals for covered services. THhis
will preverit conficsion relared to plar coverage and enrollee firtarncial liabilityv as well as

ErSIre COOrdirnarion of the care ficrriishred.

W hen the provider, or the plan actings orn behallf of the provider, car show that ar
enrollee was notified (via a clear excliusiorn in the FKOC or the standardized dernial notice)

Prior (o receipt of the iternm: or service thar the iterm or service is rnor covered by the plcar or
that coverage s available only if the enrollee is referred for the service By ca contracted
prrovider bz the enrollee nonetheless receives that iter or service in the absernce of a
referral, the reswulation ar §F22. 105ca) does rnot reguire the AMA plarn fto hAold the enrollece
harmless firom the fidll cost of the service or iter: charged by the provider.

170 — Balarice Billirsg
(Rev. I27, IFssreed: OF-22_16, Fffective: OF-22-I6, Trraplernentariort: OF-22-16)

A contracted provider is an agent of the plan in both scenarios: 1) While furnishing a
service or

P B P .
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CASESTUDY . CONTRACTED PROVIDERS AGENTS OF THE PLAN
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T hhe Appeni Number is:

Tl 25, 2016

ROSE [NTOCKETT DIR OF BUSTINESS SWOC
ST LUKES HOSPIT. AL

OIS E IST STREET

DULTUTEE, it 55805

RE: Eanrollicco: Connoxr
Micocdicare Numbor: |
Eares) of Service: INovennitber 21 . 201 5 o Decemib ecr 9, 2071 S

Dear ROSE ITOCKETT DIR OF BUSIINESS SWNC:

T his letter is aboul our decision i your appeal 1o UPPFER PENDISLILLA
HEATL TEH PLATE, LELC (UPIIP). WYou asked TJPITE 1o pray [or the inpaticnt
hospital services provided Ffron ™Nowvermber 21, 2015 1o December 9,
2015,

Our decision

WhWe ngree with you. This mrcans that we wwill tell 2P P 1o pay for these
serwvices. T o learin more aboutl hoswss vwoe made our decision, read thhe
foliovwing pages of this lotier.

Yhat vou have to do

Wee sent UTPIEE a copy of this letter, so thoey know they have to pay for
these services.,

TTPHP has to pasy for the item or service within 30 days, TP TUDPHEP does
nof do so within 30 dawvs, call | -S00-WiIiEDICARE {1 -800-633-4227).
FE YW users shouwutcdd call [-877-486-20-48.

co: FLIO7 7 UrPTER PENINSUL.A HIEATCEFH PLAN, LLIL.OC, cofo INicole
Sandsiramnm
Chicago CS Regional OFffice




Howw we made cur decision

. We reacd anll thhe papers in the {ile.

2. We checked MMedicare ruales.

3. We checked thhe coniract with UUPLIEP.

To make our decision we reacdct all the papers in the file very carelully. We usced tlie Mioedicare
ales. We looked to see if UUPFIP correctly followed hvicdicare rules and regulations.

MMedicare ruales say thar thhe health plan must give the rmember a sulbyscrilbber aggreciniciat. It is a
contraclt between the health plan and the member. It is usually called the ““Evidoence of Coverage®”
(EOC) or “MMomber Agrcoment.”” VWe read this conlract carefiuilliy to scce what UJPEFLE is supposcc

Lo COwer.

Medicare rufes
The rules say ilaat health plans muast pay for 2 medical service or itent if regular Medicare swotnbd

pay for il inn this case. Y ou can [ind this rulec al 42 CFR §422.101.

Tihe rmales say that a Medicare health plan may restrict members to a itetwork of provicders as long
as medically necessary covered carc is accessible and available througly this network . The rules
say 'hat the health piai muast amranse for specially care outside of the plan prowvider network
when netnwork providers arc unavailable or inadeguate Lo mecet & member's medical nccods. Y ou

can find thxis rmale at 42 CFR §422.112.

The rules say that a icdicare Elcalily Plan is {inancially responsible for ecmergency servicoes
regavdless of whether the services arc obtained vwithin or outsicde the Healthh Plan. Emergaeiicys
services are covered swhether there is prior anthorization for the services. A CIMeTEZSRnCyY IS
defined as when a person wounld believe that without immediate medical attention rthere wounld be
serious jocopardy to his or her healthi. Y ou can find this rule at 42 CFR $A422. 113

The rules say that a contract plan prowvider is an agent oF lthe plan. Services and referrals oblainecd
from a plan providor avre viewed as plan-approved unless notice is given that the scrvices will ot
be covered. When a plan provider gives, or refers an enrolles for, & service that the ernvotles
reasonably beliewes is covered Ly the plan, the emrollee is held hharmless and neecd not PPay mmore
thran the plan-—allowed cost-sharing for that service. Y ou can Find this rmmle at nfedicare Nianaged
Care NManual Chh. 4 §170.
I you want to read these hfedicare ruics, you can go to this web site wanvtw o medicarcappecal.com.

FThe health plan contract

I'hhe heaith plan contract says that TUPHT cowvers iftenmns aud services in accordance witiy Dnfecdicare
rules. The health plan contract says thal members miust use ncetwork (contractd Prrovidoers o get
ihcir covercel services. The oniy exceplions are emeoergencies, urgently necdaed care when coniract



providers are not available. out of area dialysis, and pre—approved care. Y ou can find this
informaton on pags 8 of the 2016 Evidence of Coverage.

Explanrnation of decision

W e decided tihial UUPHIIDP has to pay for ihe inpaticont hospital servicoes providoed rom Novemboer
21,2015 1o Dececenmber 9, 201 5.

ow asked UPHE to pray for these services., W ou say that you vwere ot aware that T . Connosr was
enralled in TJIPTII® at rhe time of admission: rtherefore, you weres ot avwaroe that Prior anvthorization
was reguircd. UUPHP deniccd your reguest. LIPHP says that PP requires notification ol all
adrmissions within I busincss day of admission. LUUPHP says thal, because you fhiltecdd to noti [y tha
health plan of T. Connor's adimmnission with 1 LDusiness day. thesc services arc niot payable.

IR muast follow hiedicare rales. The rules say that health: plans 1nnusi cover emeergelnicy
services and urgently nceceded services even ifthe services are prowvided ont of netvwork or switlhiowt
Prior authorization. Medicare rules say Lthat the health plan must arrangc for spoecialty carce
outside of the plan provider nerwork when network providers are timmawvailable or inadeguante to
micct a membor's moedical neods. DNloedicare rules say that o contract rovider is an agent ol ithe
rlan. Services and veferrals given by a contract imrovider are considered approvesdd by the plan
unless notice is provided that the services will ot be coveroed. 7 .

I this case, the record showws that T, Connor was originally seen at Aspirns Grand WVienw
Hospital. a UPHP pilan conmract provider, For pneumonitis and possible bowel ischemia. Aspiras
Srancd Wieww Flospiial dotocrmined that tlicy could not appropriately treat T. Connor at this
hospitaal due to his muailtiple medical co-morbiditics. Aspirus Grand Vicw [Tosprital then referred
T. Connor to Sit. Luke’s IHospital nnd armranged for ammbunlance transfor. Medicare rales say that
armbulance transport is coveraed for transter o ot paticnt from one hospiral to another ol i the
transferring hospital does not have adeguate facilities to provide the medical services neadaed by
the patient. LJPFIP covered the amibulance services to traastfer T. Connor firon Aspiruas Grand
Mieww Flospital 1o St. Luke’s Hlospital, AAccarding 1o UPHP s panel review Form, T. Connor was
entergently admitted 1o St. Luke’s flospital.

In making its decision. UJPHDP has relied on an internal policy reguiring noti fication oFall
admissions within T business day ofFf admission. Howewver., the plan mmust comply with nfedicare
rultes vwhich state that health plans nInst cover emergency services and urgently needed services
cwven il the services aire provided oul of network or without prior avihovrization., UPFIP*s innternal
mredical pancl revicw form staics that T Connor vwas ecmorgently adimittied to St. Luke’s Hospilal.
As such, prior authorization was not necoeded for this admmission. Emergenocy care encds when the
patient is stabilized. Post-stabilizatioln catre is care rthat is administered to miaintain, improve, or
resolve the cimrollee’s stabilized condition. Ficecalth plans may requnire providers to vreqguest
authorization for post-stabilization care. Although LIPHT never made an explicit avrgument ihat
somme aof thhe care provided o T. Connor was post-stabilizaiion care nor did the health plan
artenpt 1o indicate when T, Connor’™s cmmergency admission to St Luke’s [Tospital became post-
stabilization carve, UPHDID says that T. Connor was hemodynamically stable prior to being
tiransfcrred 1o Si. Luke’s [lospital. I{owever., because the healih plan has determined T . Connor’s




adnrission to St. Lake’ s TTospital vwas emcocrgent, thhe health plan wowuld bhave to show thiat the
entergency carc cnded at sonie ppoint pmior to discharge. The health plan has nade 1o arguitrent
that T. Connor was stable for discharge or transfer at any time between his emergency adniission
o St. Luke’s Hospital on Nowvember 21, 2015 and his discharge on [December 9, 201 5.

Ewven if we assume thalt UPIIFP was incorrect in its «ddetormination that the admission to St. L.uke’™s
Hospilal vwas cimergent ov that T. Connor received post-stabilization carc alt St. Luke’s Flospital
pPrios to discharge, sve finnd that the traasfer to St. Luke’s Hospital was plan directed care. T
Connor was transferred ro St Luke’s Hospital at the request ot the plan contract hospital,
Acspitus Grand View Hospital, because thie pplan contract hospital did not have adeqguare Facilities
to mreel T, Comnmnmor’s medical ncoeds. The (le does not show that UPIIP s contract prowvider,
Acspiuus Grand View Dlospital, reguoested prior avibhorizalion of this referral, adviscd wou thatl T,
Connor ywas a LIPIIP enrolies, or informed you of the necd io notifh UPILIP of this tranasier.
Howewer, under iviedicare rules, retorrals given by aa contract provider are considered approwvecd
by the plan ninless notice is provided that the services will not be covered. Since ncither Aspirus
Grand View Hospital nor LIPITP adwvised you that these services wonld not be covered, this

transfer is consitdered plan-approwvect.

Thorefore, woe decidoed that UPITE bas to pay (Oor the inpatient hospital sérvices prowvided from
™November 21, 20135 o Decemiirer 9O, 20150

If UPHETT does not agree withh our decision, they can ask us to opeinn a case again. We only open
a case again if we believe tlxere was a mistake or it there is new informaiion to review. The
health pilan has to showw us the mistakoe and/or send s the nevw infornmmation. This does not
bBappen offen. L we decide to oppen the case again, swe will send yrou aa fettcr.
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Federal Laws

Chapter 4, A110.4 d Preferred Provider Organization (PPQ) Coverage and Access
(Rev. 121, Issued: 0422716, Effective : 0422716, Implementation : 0422716)

PPOs must furnish all services indetwork and outdfdetwork , but may charge
higher costAharing for plan covered services obtained outofzdetwork . The
following rules apply to PPO coverage outside the service area :

A PPO plans _must provide reimbursement for all plan Zovered medically necessary
services received from _nonZontracted  providers _ without _prior _authorization
reqguirements . However, both enrollees and providers have the right to request a
prior written advance determination of coverage from the plan prior to
receiving/providing  services;




Timely Determinations

part M Grievances, Organization Determinations and Appeals 422.560 — 422.634

MEDICARE HMO & 42 CFR A 422566 (a) Responsibilities of the MA
organization . Each MA organization must have a procedure for making
timely organization determinations (in accordance with the requirements of
this subpart) regarding the benefits an enrollee is entitled to receive under
an MA plan, including basic benefits as described under A422.100(c)( 1) and
mandatory and optional supplemental benefits as described under A
422.102, and the amount, if any, that the enrollee is required to pay for a
health service . (Emphasis added .)




Timely Determinations

MEDICARE HMO & 42 CFR_A 422.566 (b) Actions that are organization
determinations . An organization determination is any determination made
by an MA organization with respect to any of the following :

(1) Payment for temporarily out of the area renal dialysis services, emergency
services, post-stabilization care, or urgently needed services.




Timely Determinations

MEDICARE HMO & 42 CFR A 422.566 (b) Actions that are organization
determinations .

(3) The MA organization's refusal to provide or pay for services, in whole or in
part, including the type or of services, that the enrollee believes should
be furnished or arranged for by the MA organization .

How would you fight inpatient to observation denials If contracted ?




Timely Determinations

MEDICARE HMO & 42 CFR A 422.566 (d) Who must review organization
determinations . If the MA organization expects to issue a partially or fully
adverse medical necessity (or any substantively equivalent term used to
describe the concept of medical necessity) decision based on the initial
review of the request, the organization determination must be reviewed by a
physician __or other appropriate __health care professional with sufficient

medical and other expertise é




Timely Determinations

MEDICARE HMO & 42 CEFR A 422.566 (d) Who must review organization
determinations .

é including knowledge of Medicare coverage criteria, before the MA
organization issues the organization determination decision . The physician or
other health care professional must have a current and unrestricted license
to practice within the scope of his or her profession in a State, Territory,
Commonwealth of the United States (that is, Puerto Rico), or the District of
Columbia . (Emphasis added .)



Notes to Table II:

1. See clhraprer 5 of the Prescription Drug Benefit manual located at
http://~www . cms._gov/ Medicare/Prescription-Drug-—
Coverage/PrescriptionDrugCovContra/PartlDManuals_ html for the definition of
required drug coverage.

2. Progrart for the All-Tncliesive Care of the Flderly (PACE) organizations offering
PACE Programs, as defined in section 1894 of the Act generally have elected to
provide Part ID coverage in order to receive payvment for the prescription drug
coverage that they are statutorily required to provide.

TO.T6 — Medical Necessity
(Rev. T2F, Issreed: OFL-22-T6, Effective: OF-22-16, Irnnplermicritatiors: OF- 22 6)

Every IMVMLA plan:

- Must have policies and procedures, that is, coverage rTules, practice guidelines,
Prayment policies, and utilization management, that allow for individual medical
necessity determinations (42 CFR §422. 1122y (6)(11)):

- Must employ a medical director who is responsible for ensuring the clinical accuracy
of all organization determinations and reconsiderations involving medical necessity.
The medical director mmust be a physician with a current and unrestricted license to
practice medicine in a State, Territory, Commonwealth of the United States (that is,
Puerto Rico), or the District of Columbia (42 CFR §422 5620 E)):

- If the AZLA4 O expects to issue a partially or fully adverse medical necessity (or any
substantively equivalent term used to describe the concept of medical necessity)
decision based on the initial review of the request, the organization deterrmination
must be reviewed by a physician or other appropriate health care professional with
sufficient medical and other expertise, including knowledge of Medicare coverage
criteria, before the AZ4 O issues the organization determination decision. The
prhysician or other health care professional must have a current and unrestricted
license to practice within the scope of his or her profession in a State, Territory,
Commonwealth of the United States (that is, Puerto Rico), or the District of Columbia
(42 CFR §422 566(d)). MMCM chapter 13, 40.1.1);

- MMust make determinations based on: (1) the medical necessity of plan-covered
services - including emergency, urgent care and post-stabilization - based on internal
policies (including coverage criteria no more restrictive than original Medicare’s
national and local coverage policies) reviewed and approved by the medical director;
(2) where appropriate, involvement of the organization’s medical director per 42 CFR
§422 _S62(a)(4); and (3) the enrollee’'s medical history (e.g., diagnoses, conditions,
functional status), physician recommendations, and clinical notes. Furthermore, if the
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