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DISCLAIMER: The intent of our advocacy training and consulting programs is to present accurate and authoritative information 
to the subject matter covered. It is presented with the understanding that ERN is not engaged in the rendition of legal advic e. 

If legal advice is required, you should seek the counsel of an attorney with the expertise in the area of inquiry. 
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If a  patient  has overstayed  the  DRG, is at  a  contracted  

short term  acute  care  hospital  who  requests  transfer  to  a  

non -contracted  LTAC, it is considered  plan  approved  

care .



ERN/The Reimbursement  Advocacy  Firm (TRAF) is the  
representation  arm  of  ERN/National  Council  of  Reimbursement  
Advocacy  (NCRA),  a  for  profit  California  corporation  and  
provider  membership  organization,  whose  mission is to  provide  
regulatory  claims  representation,  training  and  patient  
advocacy  that  restricts third -party  payors  from  making  
improper  denials  or medically  inappropriate  decisions .



At  ERN, we  understand  the  significance  of  quality  health  care  
and  its reliance  on  financial  viability .  With  the  support  of  Wickline  
v. State,  we  help  providers  advocate  for  medically  appropriate  
health  care  and  fair  reimbursement  (using  administrative  laws)  
because  ultimately,  we  recognize  that  every  case  represents  a  
human  life . 



Healthcare is a law to be defended.



We exist to face giants. 
To òadvocate for medically 

appropriate healthcare 
pursuant to Wickline vs. 

State.ó



Public policy and prompt payment laws are 

enacted for public good.  They ensure patient 

access to medically necessary care when needed. 



The power  inequities  that  exist between  health  plans  and  providers  demand  

providers  create  a  òenforcement programó to  do  the  following :

Å Draw  a narrative  thread  of administrative  laws  throughout  the  entire  

revenue  cycle . 

Å Challenge  and  protest  any  practice,  policy  or decision  that  impairs  their  

ability  to  render  quality  care  to patients .

It is a  must  you  preserve  patient  access  to  care  by  these  rules. We live by  

regulations  in every  other  area  except  the  revenue  cycle  (e .g . JCAHO,  

credentialing) .



Can I do this?
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Medicare Advantage enrol lment has cont inued an increasing t rend with in the last decade. I t  is 

predicted by The Congress ional Budget Off ice that  relat ive to  al l Medicare benef ic iar ies, those 

enrol led in Medicare Advantage p lans would account for  51% by 2030. Medicare Advantage abides w ith  

the serv ices of  Or ig ina l Medicare, with  the addit ional responsib i l i ty of  care coordinat ion. Managing 

this means that  Medicare Advantage Organizat ions (MAO) may urge for  addit ional requirements:  

benef ic iar ies us ing in-network prov iders for  spec if ic serv ices; pr ior  author izat ion before spec i f ic 

serv ices can be provided;  or referrals for  special ty care services.

With the requirement of  pr ior author izat ion in mind, MAOs are responsib le for  delaying and even 

inappropriate ly denying access to  medical ly necessary care and payment, denying mil l ions of  

requests annually.

Based on the OIG report , MAOs tend to  va l idate their  denia ls on the bas is that  requests do not meet 

Medicare coverage rules. In stat ing so, they resort to  c reat ing c l in ica l cr i ter ia that  are not  otherwise 

conta ined in Medicare coverage rules. (Not to  be mistaken: MAOs are permi t ted to  implement 

addit iona l c l inica l cr i ter ia with in thei r  determinat ions; however, such cr i ter ia should not  be more 

restr ic t ive than that  o f  i t s or ig ina l nat ional and loca l po l ic ies (See Medicare Manual Chapter 4, 

Sect ion 10.16.) )

Three Key Takeaways From The Report

Using MAO clinical criteria that are not contained in Medicare coverage rules.

Requesting unnecessary documentation

Making human review errors and system errors

MAO denials are:

www.ernenterprises.orgThe Professional Claims Compliance Program Accelerated:  Mastering Appeal, 

Dispute, and Prompt Payment Laws - ERN/CCRA      2023

LEGISLATIVE UPDATE

(Some Medicare Advantage Organization Denials of Prior Authorization Requests Raise 
Concerns About Beneficiary Access to Medically Necessary Care, OIG [2022])



THE SENATE HOMELAND SECURITY 
HEARING

PAGE 04
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LEGISLATIVE UPDATE

The Senate Homeland Secur i ty and Governmenta l Af fa irs Permanent Subcommit tee on Invest igat ions 

conducted a hear ing on Wednesday 5/ 17/ 23 to  learn how and why Medicare Advantage (MA) p lans 

have rout inely  denied care of  covered services.

MA cont inues to  grow in popular i ty and the pr ivate plans now prov ide Medicare coverage for  30 

mil l ion seniors, more than half of  e l igib le benef ic iar ies. But Blumentha l said that  the major insurance 

companies who run the plans are making record prof i ts in part because of  the denia ls or delays in 

care. He warned insurers that  lawmakers ǿƻƴΩǘ a l low this pract ice to  cont inue.

Bipar t isan lawmakers have sent let ters to  a!Ωǎ biggest insurersτUnitedHealth, Humana and CVS 

Aetna, which col lect ive ly cover 50 percent of  MA benef ic iar iesτask ing for  interna l documents that  

show how decisions are made to  grant or deny access to  care, including how they use AI.

άLŦ you deny l i fesaving coverage for  seniors, we are watch ing. We wi l l  expose you. We wil l  demand 

bet ter . We wil l  pass legislat ion, i f  necessary, but  act ion wil l  be forthcomingΣέ Blumenthal said. 

OIG Chief of  Staf f Megan Tinker, ch ief of  staf f , prov ided test imony that  the OIG has found that  MA 

organizat ions have denied coverage to  serv ices that  would have been approved had the members been 

enrol led in Medicare. In some cases, MA plans have denied payments to  prov iders for  services already 

del ivered to  pat ients even though the requests met Medicare coverage ru les and the ǇƭŀƴǎΩ own 

bi l l ing ru les. She pointed to  an Apr i l  2022 invest igat ion that  found in 2021, MA organizat ions denied 

2.2 mi l l ion  pr ior  author izat ion requests and more than 56 mi l l ion  payment requests overal l. Thir teen 

percent of  the pr ior author izat ion denials were for  serv ices that  met Medicare coverage ru les. άtƭŀƴǎ 

make more money by providing fewer ǎŜǊǾƛŎŜǎΣέ she told the commit tee.

(Ilene MacDonald, Rise, May 19, 2023)



2024 MEDICARE ADVANTAGE FINAL 
RULE
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LEGISLATIVE UPDATE

On Apr i l 5, 2023, the Centers for  Medicare & Medicaid Services (CMS) issued a f ina l rule that  revises 

the Medicare Advantage (MA or Part C), Medicare Prescr ipt ion Drug Benef i t (Part D), Medicare Cost 

Plan, and Programs of  Al l-Inclusive Care for  the Elder ly (PACE) regulat ions.

Enhancements to  Medicare Advantage and Medicare Part D:

Ensur ing Timely Access to  Care: Ut i l izat ion Management Requirements

ÅClar i fy ing c l in ica l cr i ter ia guide l ines to  ensure people with  MA receive access to  the same 

medical ly necessary care they would receive in Tradit ional Medicare

ÅDefines when appl icable Medicare coverage cr i ter ia are not  fu l ly  establ ished by expl ic i t ly stat ing 

the c ircumstances in which MA plans may apply internal coverage cr i ter ia.

ÅStreamlines pr ior  author izat ion requirements, inc lud ing adding cont inu ity  of  care requirements 

and reducing disrupt ions for  benefic iar ies

ḬRequires that  coordinated care p lan pr ior author izat ion pol ic ies may only be used to  conf irm 

the presence of  d iagnoses or other medical cr i ter ia and/or ensure that  an i tem or serv ice is 

medical ly necessary

ḬRequires coordinated care plans to  provide a minimum 90-day t ransit ion period when an 

enro l lee current ly undergoing t reatment  switches to  a new MA plan, during which the new 

MA plan may not  require pr ior  authorizat ion for  the act ive course of  t reatment

ḬRequires a l l MA plans to  establ ish a Ut i l izat ion Management Commit tee to  rev iew pol ic ies 

annual ly and ensure cons istency with  Tradit ional aŜŘƛŎŀǊŜΩǎ nat ional and local coverage 

decis ions and guidel ines.

ḬRequires that  approval o f  a pr ior  auth. request for  a course of  t reatment  must be val id for  as 

long as medica l ly reasonable/necessary to  avoid d isrupt ions in care in accordance with  

appl icable coverage cr i ter ia , the ǇŀǘƛŜƴǘΩǎ medica l h istory, and the t reat ing ǇǊƻǾƛŘŜǊΩǎ 

recommendat ion.

(2024 Medicare Advantage and Part D Final Rule [CMS-4201-F], CMS)



MA Timely Prior 
Authorizations



As contracted  providers,  you  donõt have  Medicare  Appeal  and  

Hearing  rights,  but  you  are  treated  as an  agent  of the  plan  to preserve  

beneficiary  access  to care .



42 CFR Ä 422.152(b)( 1)

(b)  Requirements  for  MA coordinated  care  plans  (except  for  regional  MA  plans)  

and  including  local  PPO plans  that  are  offered  by  organizations  that  are  licensed  

or organized  under  State  law  as HMOs.

An  MA coordinated  care  plan's  (except  for  regional  PPO plans  and  local  PPO plans  
as defined  in paragraph  (e)  of  this section)  quality  improvement  program  must  Ȥ

(1) In processing  requests  for  initial  or continued  authorization  of  services,  follow  

written  policies  and  procedures  that  reflect  current  standards  of medical  practice .



42 CFR Ä 422.202(b)( 1) and  42 CFR 422.202(b)( 3)

(b)  Consultation . The MA  organization  must  establish  a  formal  mechanism  to  

consult  with  the  physicians  who  have  agreed  to  provide  services under  the  MA  

plan  offered  by  the  organization,  regarding  the  organization's  medical  policy,  

quality  improvement  programs  and  medical  management  procedures  and  ensure  

that  the  following  standards  are  met :

(1) Practice  guidelines  and  utilization  management  guidelines  Ȥ

(i) Are  based  on  reasonable  medical  evidence  or a consensus  of health  care  

professionals  in the  particular  field ;



42 CFR Ä 422.202(b)( 1) and  42 CFR 422.202(b)( 3)

(ii)  Consider  the  needs  of the  enrolled  population ;

(iii)  Are  developed  in consultation  with  contracting  physicians ; and

(iv)  Are  reviewed  and  updated  periodically .

(2) The guidelines  are  communicated  to providers  and,  as appropriate,  to enrollees .

(3) Decisions  with  respect  to utilization  management,  enrollee  education,  coverage  

of services,  and  other  areas  in which  the  guidelines  apply  are  consistent  with  the  

guidelines .



Chapter  4, Ä 50.6 ð Cost  Sharing  for DualȤEligible  Enrollees Requiring  an  Institutional  

Level  of Care  (also  Chapter  16B, Ä 20.2.4.3 ð Cost  Sharing  for Dual  Eligibles  Requiring  

an  Institutional  Level  of Care)

Ä 110.1.1 ð Provider  Network  Standards

Plans may  not  implement  utilization  management  protocols  that  create  

inappropriate  barriers  to  needed  care . Prior authorization  and  referral  are  two  

utilization  management  approaches  frequently  used  by  plans  and  are  entered  in 

the  PBP; the  following  definitions  and  requirements  clarify  the  meaning  and  

appropriate  use of  these  two  approaches :

Å Prior Authorization : A process  through  which  the  physician  or other  health  care  

provider  is required  to  obtain  advance  approval  from  the  plan  that  payment  will be  

made  for a  service  or item  furnished  to  an  enrollee . Unless specified  otherwise  with  

respect  to  a  particular  item  or service,  the  enrollee  is not  responsible  for  obtaining  

(prior)  authorization .



Chapter  4, Ä 50.6 ð Cost  Sharing  for DualȤEligible  Enrollees Requiring  an  Institutional  

Level  of Care  (also  Chapter  16B, Ä 20.2.4.3 ð Cost  Sharing  for Dual  Eligibles  Requiring  

an  Institutional  Level  of Care)

Ä 110.1.1 ð Provider  Network  Standards

Å Referral : A process  through  which  the  enrolleeõs primary  care  physician  or other  

network  physician  (depending  on  the  plan  policy)  permits  or instructs  the  enrollee  

to obtain  an  item  or service  from  another  physician  or other  provider  type .

Who is this?
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POLICY CHALLENGE:
CENTER FOR MEDICARE AND MEDICAID SERVICES

ÀFEDERAL REGISTER VOLUME 63, NUM 123:
ÀòWe do  not  agree  that  the  M+C  organization  should  have  the  absolute  

right  to  control  the  care  that  is given  to  the  member  when  it does  

eventually  respond  and  the  one  hour  time  period  has elapsed . Safe 

transfer  of  responsibility  should  occur  with  the  needs  and  the  condition  of  

the  patient  as the  primary  concern,  so that  the  quality  of  care  the  patient  

receives  is not  compromised .ó

ÀWHAT CAN  YOU DO?
ÀOnce  the  beneficiary  is admitted  and  the  1 hour  time  for  the  MA to  

respond  has lapsed,  the  continuity  of  the  patientõs care  is the  utmost  

concern  and  the  MA plan  is discouraged  from  disrupting  care  that  could  

have  an  adverse  impact  to  the  beneficiary .  

ÀVigorously  defend  retrospective  denials  after  patient  discharge  in light  of  

422.113 (c)( 3), which  states : The MA organization's  financial  responsibility  

for  post -stabilization  care  services it has not  pre -approved  ends  when  - 

(iv)  The enrollee  is discharged . 

ÀFlag all MA plans  conducting  retrospective  medical  reviews  and  denying  

for  medical  necessity,  and  run a  report  showing  (by  Plan),  #  of  

beneficiary  claims  denied  improperly,  and  #  of  uncompensated  dollars  

effected .

ÀNotify  your  RAC leader  and  Ed Norwood  to  determine  next  steps for  

escalation  to  the  appropriate  plan  and/or  regulatory  agency .

ÀDID YOU KNOW?

ÀMA plans are failing to 
preapprove care within the 
statutorily required one (1) hour 
and then denying claims for 
medical necessity ñeven if 
ordered by a plan provider .

1hr

Authority: 42 CFR Ϡ422.113 (See 42 CFR 438.114(e) for Medicaid)



Poststabilization Services

CHAPTER 4 MEDICARE MANAGED CARE MANUAL

33





(See Organization Determinations ð Sub part M, 42 CFR 

422.566)



A contracted provider is an agent of the plan in both scenarios: 1) While furnishing a 

service or 

2) Referring  the enrollee to another physician or provider.



CONTRACTED PROVIDERS AGENTS OF THE PLAN











MA Timely Prior 
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Chapter  4, Ä 110.4 ð Preferred  Provider  Organization  (PPO) Coverage  and  Access

(Rev. 121, Issued: 04Ȥ22Ȥ16, Effective : 04Ȥ22Ȥ16, Implementation : 04Ȥ22Ȥ16)

PPOs must  furnish all  services  inȤnetwork  and  outȤofȤnetwork , but  may  charge  

higher  costȤsharing  for  plan  covered  services obtained  outȤofȤnetwork . The 

following  rules apply  to  PPO coverage  outside  the  service  area :

Å PPO plans  must  provide  reimbursement  for all  planȤcovered  medically  necessary  

services  received  from  nonȤcontracted  providers  without  prior  authorization  

requirements . However,  both  enrollees  and  providers  have  the  right  to  request  a  

prior  written  advance  determination  of  coverage  from  the  plan  prior  to  

receiving/providing  services;



MEDICARE HMO ð 42 CFR Ä 422.566 (a)  Responsibilities of  the  MA  

organization . Each  MA organization  must  have  a procedure  for making  
timely  organization  determinations  (in accordance  with  the  requirements  of  

this subpart)  regarding  the  benefits  an  enrollee  is entitled  to  receive  under  
an  MA  plan,  including  basic  benefits  as described  under  Ä 422.100(c)( 1) and  

mandatory  and  optional  supplemental  benefits  as described  under  Ä 

422.102, and  the  amount,  if any,  that  the  enrollee  is required  to  pay  for  a  

health  service . (Emphasis added .)



MEDICARE HMO ð 42 CFR Ä 422.566 (b)  Actions  that  are  organization  

determinations . An  organization  determination  is any  determination  made  
by  an  MA  organization  with  respect  to  any  of  the  following :

(1) Payment  for  temporarily  out  of  the  area  renal  dialysis services, emergency  

services,  post -stabilization  care,  or urgently  needed  services .



MEDICARE HMO ð 42 CFR Ä 422.566 (b)  Actions  that  are  organization  

determinations . 

(3) The MA  organization's  refusal  to  provide  or pay  for services,  in whole  or in 

part,  including  the  type  or level of services , that  the  enrollee  believes  should  

be  furnished  or arranged  for  by  the  MA  organization .

How would yo u fight inpatient to observation denials if contracted ?



MEDICARE HMO ð 42 CFR Ä 422.566 (d)  Who  must  review  organization  

determinations . If the  MA  organization  expects  to  issue a  partially  or fully 
adverse  medical  necessity  (or any  substantively  equivalent  term  used  to  

describe  the  concept  of  medical  necessity)  decision  based  on  the  initial  

review  of  the  request,  the  organization  determination  must  be  reviewed  by  a 

physician  or other  appropriate  health  care  professional  with  sufficient  
medical  and  other  expertise é



MEDICARE HMO ð 42 CFR Ä 422.566 (d)  Who must  review  organization  

determinations .  

éincluding  knowledge  of Medicare  coverage  criteria,  before  the  MA  
organization  issues the  organization  determination  decision . The physician  or 

other  health  care  professional  must  have  a  current  and  unrestricted  license  
to  practice  within  the  scope  of  his or her  profession  in a  State,  Territory, 

Commonwealth  of  the  United  States (that  is, Puerto  Rico),  or the  District  of  

Columbia . (Emphasis added .)






