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Day Egusquiza, President
AR Systems, Inc. & Patient Financial Navigator Foundation, 

Inc. 

5ŀȅΩǎ wŜǾŜƴǳŜ /ȅŎƭŜ aƻǘǘƻΥ

My patient did not ask to get sick. My patient did not ask to have their bill 
be so high. My patient did not ask for their insurance to pay so little or 

deny their claim. My patient did not ask to have their life disrupted by this 
unexpected illness. How can I help? You are scared and sick. 

Let me be the Patient Financial Navigator!
Education 2024



Objectives for this very fun class

1. Attendees will learn updates occurring with the Medicare Advantage 

plans

2. Attendees will identify strategies to address the payerõs disputes, 

downgrades and denials.

3. Attendees will receive operational ideas to address the new ôattacksõ 

from the payers

4. Attendees will look at new way to take their power back:  Building 

Operational Contractual Addendums.
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AND START WITH A LITTLE òPAYER FUNó
THANKS, WARREN K/REGION 8 HFMA MEETING, 2022

U usually      C called

N nine      I in

I in      G got

T ten      N no

E experience     A answer

D denialsé..     ++All time favorite: Singing 
       theòBlues ò  

Medicaid Redetermination    
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And did someone say :  Supreme Courtõs Decision to 

overturn a 40 year process.  Chevron vs NRDC.

Impact to healthcare??  

u On June 28, 2024, the US Supreme Court overturned its long-standing precedent in Chevron  vs NRDC.  Under 

Chevron, courts were required to defer to an executive agencyõs reasonable interpretations of ambiguous statutory 

provisions.  

u Under the new framework set out in Loper Bright vs Raimondo , courts must instead consider statutory text on its own 

terms and evaluate agency action in light of the ôbest readingõ on the underlying statue.

u This new framework significantly shifts the balance in administrative litigation away from executive agencies like CMS 

and toward a more level playing field.   (Dayõs note: Which court knows the workings of Medicare and the many 

regulatory impacts of every change?  Cost will be high for the hospitals to litigate.  Will CMS even issue FINAL RULES 

any longer on legislation?   Will they still do it knowing they can and likely will be sued if there is disagreement over 

what it means or how it should roll out?)

u Moody Report:  Chevron ruling may spark lower  hospital reimbursement.   July 2024

u Hospitals may see more lawsuits related to reimbursement regulations.  The ratings agency released a report 

predicting litigation would ôalmost certainlyõ increase and the heavily regulated healthcare industry would likely see 

litigation related to reimbursement, insurance eligibility and more.  Insurers, pharmaceutical companies and patient 

advocacy groups could ôbring lawsuits that ultimately raise costs and reduce hospital reimbursement.õ 

u Hospitals wonõt likely see changes to their expenses and reimbursement right away since the federal govt can still 

develop rules and regulations, and lawsuits take time to move thru the court system and reach a conclusion. That 

doesnõt mean the lawsuits challenging regulatory interpretation will be succeed.Education 2024 4



And what else is happening in the payer world?

Court blocks Medicare Advantage broker fee 

caps.  (Becker)

u Judge OõConner /Texas judge put a ôpauseõ on the 

implementation of the CMS regulations capping the 

amount Medicare Advantage companies can pay their 

brokers that sell their plans.

u In April, CMS issued a final rule capping the total 

compensation MA plans can pay brokers at $611 for a 

new member, and $306 for a renewal.  These caps 

include payments for administrative costs, which 

were previously excluded for limits.

u CMS raised the compensation limit by $100 to 

account for the removal of separate adm costs.

u Broker group sued and won/said they will be hurt 

with the arbitrary cap.   It was intended to close any 

ôloopholeõ to get higher compensation from the 

plans and prevent ôanti-competitive and anti -

consumer steering incentives.õ

u Smaller plans have argued previous broker 

compensation made it difficult to compete with 

larger insurers that had a larger budget to pay 

brokers for enrolling beneficiaries. 

Five payers recently fined by states .   (Are you reporting 

them?)

u Payers have faced state penalties in 2024 for slow 

reimbursement, improper claims denials, or the sale of 

unapproved products.

u Anthem BCBS Virginia:  will pay $3263,000 to settle allegations 

that it violated state law, including improper denial of claims 

and incorrect reimbursements  

u Cigna was fined $600,000 by Texas in June for failing to comply 

with multiple independent claims dispute resolution 

requirement under state law.

u United Healthcare was fined $546,500  by Utah in May for 

selling unapproved health plans to state residents.

u Molina Healthcare of Washington was fined $100,000 for 

enrollment and billing errors in March.

u Anthem BC of CA was fined $690,000 in Jan for failure to 

reimburse providers and members in a timely manner. (Anthem 

is now Elevance Health/2022) 

Labor intensive, but it is critical to track and trend 

abuse by payer and report them accordingly. 
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And a little bit more specifically for Medicare 

Advantage Plans

u Insurers brought in $50Billion through 

ôquestionableõ Medicare Advantage coding:  Wall 

Street Journal.   July 2024

u Think ôrisk adjustment notices to facilitiesõ that they 

need unlimited records ôper CMSõ

u HHS announces investigation of MA prior 

authorization use for post -acute care.  AHA

     The Dept of Health and Human Services is 

investigating MA organizations use of prior auth

 for post -acute care after hospital stays.  

 The focus is on the authorization processes and 

 the frequency of denied requests for care in 

 long-term acute care hospitals, inpt rehab 

 facilities, and skilled nursing facilities.  

u Footnote:  Remember - Prohibit MA organizations from 

limiting or denying coverage when the item or service 

would be covered under TM.  Applies to all, not just 

Inpt vs obs.

u CMSõs 2024 MA rule brings some improvements but 

falls short of addressing all providersõ concerns.  

(Medicare payment & Reimbursement. )

u Medicare Advantage Final Rule (CMS -4201-F). The rule 

represents CMSõs efforts to refine the practice of MA 

organizations by placing limitations on prior authorization, 

elevating requirements for provider directories and making 

comprehensive adjustments to the MA and Part D quality 

rating systems.

u Nonetheless, some providers continue to express frustration 

with the challenges posed by MA and the final rule does not 

allay all of their concerns.  

u Provider frustration has led to an appreciable shift in 

practice ð with some hospitals opting to discontinue their 

participation in MA plans due to the adverse consequences 

on patient populations.

u Among the final ruleõs notable provisions, four most 

important with the determination around prior 

authorization having raised the most questions and 

concerns.

u Prior authorization, advancements in quality rating 

systems, promotion of health equity and applicability of 

the 2-midnight rule.
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Mgd Care Anguish-  

A Brave New World Required-
Payer Policy Changes/Outside the Contract

Significant Growth of Medicare Advantage Plans 

= Financial Impact to Provide rs
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8 year history with Compliance 360/SAI

 AHA survey: 78% of hospitals =payer relationships are 

getting worse. 84% said the cost of complying with payer 

policies is increasing; 95% saw increase in staff time spent 

trying to get prior authorization. 11 -22  Win/Lose!
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Medicare Advantage/MA Landscape Updates 2024

u Total Medicare beneficaries as of 12-23

u 65 Million.  Over 100,000 new since 9-23.

u Of the 65M, 33 Million are Medicare Advantage

MA spending to outstrip traditional Medicare by $88B 

this yar: MedPAC.    1 -16-24  (Dive Brief)

u The federal govt could pay MA plans $88B more this 

year than it would be spending if those seniors were 

in traditional Medicare, according to new data from 

MedPAC.

u Thatõs because MA insurers attract healthier and 

therefore lower -cost individuals into their plans, and 

aggressively code the medical needs of their benes to 

recoup higher reimbursement from the govt.

u MA programs are growing but has also snowballing 

spending.

u In the report, MedPAC staff analyzed federal data and 

found overpayments to the MA plans have grown to 

$350B since 2020.

u Favorable selection and diagnostic coding are spurring 

MA spending way beyond traditional Medicare.  

u MedPACalso said the programõs quality bonus system 

isnõt a good measure of plan quality, joining other 

research groups who say the program needs reform.

Data Elements in 2024

u 47% say they are in excellent or very good health 

compared to 53% of traditional Medicare /TM enrollees.

u More than half of dually eligible for Medicaid benefits 

are enrolled in MA.

u About 38% of MA members have annual incomes of less 

than $25,000 compared to 23% of TM.

u Among those enrolled in MA, 54% are people of color.

u Four million people living in rural areas are enrolled in 

MA

u MA premiums and deductibles will increase of 5 -12%

u 13 of the most popular supplemental benefits will be 

available to fewer enrollees in 2024.
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òMost Medicare Advantage/MA Enrollees 

Are Satisfied with their coverage .ó 

A Retirement Living Survey found that 71% of Medicare Advantage enrollees are 

satisfied with their coverage, and many respondents cited as their chief reasons:

1. Affordability

2. Prescription drug coverage

3. The ability to choose providers

4. Medical and preventive care options

61% said their current MA plans performed better than their previous coverage plan but 

only 44% said they full understand their MA coverage.  (Fierce Healthcare 8 -23)

How has 50% of all enrollees ended up in MA plans?  A common practice:

If the Employer has an insurance and the insurance also has a MA plan --

the retirees are auto rollover to MA   (State and govt employees -most states).  10



OIG Auditing MA plans  PLUS AI payer concerns  ++ MA 

enrollment has exploded by 337% from 2006-2022.

u OIG completes audit of specific dx codes 

that Excellus Health Plan, Inc submitted 

to CMS.  7-2023

u Under the MA program, CMS makes monthly 

payments to MA organizations according to a 

system of risk adjustment that depends on the 

health status of each enrollee.

u MA are paid more for enrollees with dx 

associated with more intensive use of health 

resources.

u OIG audited 210 unique enrollee high-risk dx 

submitted that did NOT comply with federal 

requirements.

u Specifically 202 of 210 sampled, the medical 

record did not support the dx codes, resulting 

in $479K overpayments.

u Estimated Excellus received approx. $5.4M in 

overpayments 2017-2018.  Too early to make 

them pay back which recently changed.

u Beginning 2024, recoupment. Not since 2007.

u Excellus disagreed with all, but OIG confirmed

u Cigna sued following ProPublica report on unreviewed batches of 

denied claims.  7 -23

u Two Cigna members have filed a class-action complaint against their 

insurer for allegedly denying large batches of memberõs claims without 

individual review - thereby denying them coverage for certain services.

u Many states require physicians to review pt files and coverage polices 

BEFORE denying claims for medical reasons.

u The suit alleges that Cigna has bypassed these steps  by having an 

Algorithm called ò PXDXó complete the review and then having 

physicians sign off on groups of denied claims.  Drs instantly rejects for 

MN w/o ever opening a file.

u òRelying on the PXDX system, Cignaõs doctors instantly reject claims on 

medical grounds (med necessity sound familiar?) without ever opening a 

pt file, leaving thousands of patients effectively without coverage and 

with unexpected bills.  The scope of this problem is massive.ó

CMS: MA insurers can't use AI, algorithms to deny care  

u The CMS sent a memo clarifying that Medicare Advantage 

insurers are not allowed to use algorithms or AI -powered tools 

as basis for denying care or coverage. Algorithms and AI tools 

can be used only to support coverage decisions, and insurers 

must ensure that the tools they are using comply with the 
CMS' coverage decision requirements. 2 -24  ** see slide 52
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A CFOõs Analysis of ôLong Lengthõs of stayó with the 

Medicare Advantage plans.  Real CASH opportunities

Before 1-24 and post 1-24 Denials for inpt

u As all providers are hoping for a much smoother process to have an inpt  approved with the MA plans due to 

the 1-24 implementation of the 2 MN rule ð it is important to have historical information and then track and 

trend to see success with massive reduction in the long OBS stays.

u Analysis of 2023.      Stays over 2MN     140 ADC

u Medicare traditional     33 of 165 OBS pts stayed over 2 MN   (did not covert to inpt  as the 2nd MN 

        approached and the pt needed necessary in-hospital care.)    

u Aetna  MA      26 of 43 OBS patients stayed over 2  MN 

u BCBS MA      64 of 86 OBS pts stayed over 2 MN

u Humana MA      180 of 251 OBS pts stayed over 2 MN

u United  Healthcare MA   285 of 389 OBS pts stayed over 2 MN

u TOTAL MA MARKET     588 of 934 OBS pts stayed over 2 MN.      63%
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WITH 10 YEARS OF NON -AUDITING OF A 2 MN PRESUMPTION 
STAY/FROM AND THRU DATES ON THE UB/BILLING DOCUMENT 
FOR TRADITIONAL MEDICARE, IT WILL BE THE FIRST TIME 
ROUTINE AUDITING CAN OCCUR ON 2 MN 
PRESUMPTION==FROM THE MEDICARE  ADVANTAGE PLANS
BAD HABITS OF CHARTING:  COPY FORWARD, COPY & PASTE ï WILL BE EV IDENT IN 
THE NEW MA AUDITING WORLD.

NEW WORLD WITH MAôs.

As we all prepare for the implementation of the 2MN rule with the Medicare 
Advantage plans, it is time to do a refresher of the 2014 2 MN rule for 
Traditional Medicare.  A++ game on.

 Know Traditional Regulations with references.  Donôt shoot from the 
hip.
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Why we LOVE the 2 MN Rule
Letôs Revisit - Traditional Medicare

ÂWhat is the difference between inpt and obs for Traditional 
Medicare?

Â 2 MN presumption: the provider declaring the estimated 
need for  2 MN PLUS a plan that will take the 2 MN.  

Â 2 MN benchmark: the provider declaring the need for a 2 nd 
medically appropriate MN after the 1st MN as an outpt 
PLUS a plan that will take a 2nd MN.

Â EASY ---LOVE IT!  (Other payers ï not so much!)

15Education 2024



Key elements of new Medicare inpt regulations 
ï 2 methods

Â 2midnight presumption

Â ñUnder the 2 midnight presumption, 
inpt hospital claims with lengths of 
stay greater than 2 midnights after 
formal admission following the 
order will be presumed generally 
appropriate for Part A payment and 
will not be the focus of medical 
review efforts absent evidence of 
systematic gaming, abuse or delays 
in the provision of care.

Pg 50959

Key provision for the Exception for the  Medicare Adv plans.  ñDonôt have 
to follow the 2 MN presumption.ò

Â Benchmark of 2 midnights
Â The new Medicare Inpt
Â ñthe decision to admit the 

beneficiary should be based on the 
cumulative time spent at the 
hospital beginning with the initial 
outpt service. In other words, if the 
physician makes the decision to 
admit after the pt arrived at the 
hospital and began receiving 
services, he or she should consider 
the time already spent receiving 
those services in estimating the ptôs 
total expected LOS. 

Pg 50956
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More on decision making-Inpt

Key elements for defining what 
is an inpt ! = Plan!!

Â If the beneficiary has already passed 
the 1 midnight as an outpt, the 
physician should consider the 2nd 
midnight benchmark met if he or she 
expects the beneficiary to require an 
additional midnight in the hospital. 
(MN must be documented and done) 

Â  1 midnight after 1 midnight OBS = at 
risk for inpt audit but still an inpt.

Pg 50946

Â ..the judgment of the physician 
and the physicianô s order for inpt 
admission should be based on the 
expectation of care surpassing the 
2 midnights with BOTH the 
expectation of time and the 
underlying need for medical care 
supported by complex medical 
factors  such as history and 
comorbidities, the severity of 
signs and symptoms , current 
medical needs and the risk of 
an adverse event. Pg 50944
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Readmission Denials- CMS Policy

When a patient is discharged/transferred from an acute care Prospective Payment 
System (PPS) hospital and is readmitted to the same acute care PPS hospital on the 
same day for symptoms related to, or for evaluation and management of, the prior 
ǎǘŀȅΩǎ ƳŜŘƛŎŀƭ ŎƻƴŘƛǘƛƻƴΣ ƘƻǎǇƛǘŀƭǎ ǿƛƭƭ ŀŘƧǳǎǘ ǘƘŜ ƻǊƛƎƛƴŀƭ ŎƭŀƛƳ ƎŜƴŜǊŀǘŜŘ ōȅ ǘƘŜ 

original stay by combining the original and subsequent stay onto a single claim.  Chpt 3 
Sec 40 2.5

Please be aware that services rendered by other institutional providers during a 
combined stay must be paid by the acute care PPS hospital 

as per common Medicare practice. 1 Single  payment with same day readmission 
*** Becker Report 11-23.   MA plans have less readmissions than Traditional 
aŜŘƛŎŀǊŜΧǘƘŀǘ ƛǎ ōŜŎŀǳǎŜ ǘƘŜȅ ŘƻƴΩǘ !ttwh±9 ŀƴȅ ǊŜŀŘƳƛǘ ǿκƛƴ ол ŘŀȅǎΗΗ  

WRONG***
9ƴǎǳǊŜ ŀƭƭ ΨŎƘǊƻƴƛŎ ŎƻƴŘƛǘƛƻƴǎΩ ŀǊŜ ŜȄŎƭǳŘŜŘ ŦǊƻƳ ǳǎŀƎŜ in determinations/MA

Education 2024
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30-Day Readmission Traditional CMS
 Yearly penalties, not each case as MA Plans are doing

The Social Security Act establishes the Hospital Readmissions Reduction Program, which requires CMS to reduce 
payments to IPPS hospitals with excess readmissions, effective for discharges beginning on October 1, 2012. The 
regulations that implement this provision are in subpart I of 42 CFR part 412 (§412.150 through §412.154).

In the FY 2012 IPPS final rule, CMS finalized the following policies with regard to the  readmission measures under the 
Hospital Readmissions Reduction Program:

ÅDefined readmission as an admission to a subsection (d) hospital within 30 days of a discharge from the same or 
another subsection (d) hospital;

ÅAdopted readmission measures for the applicable conditions of acute myocardial infarction (AMI), heart failure 
(HF), and pneumonia (PN).

In the FY 2014 IPPS final rule, CMS finalized the expansion of the applicable conditions beginning with the FY 2015 
program to include: 

(1) patients admitted for an acute exacerbation of chronic obstructive pulmonary disease (COPD); and 

(2) patients admitted for elective total hip arthroplasty (THA) and total knee arthroplasty (TKA).

In the FY 2015 IPPS final rule, CMS finalized the expansion of the applicable conditions beginning with the FY 2017 
program to include patients admitted for coronary artery bypass graft (CABG) surgery. 

READMISSION PENALTIES:  CMS FINES 2545 HOSPITAL FOR HIGH READMISSION RATES.  

83% OF 3080 HOSPITALS /2499 ANNOUNCED FINED (10-21) COULD CUT UP TO 3% FROM EACH MEDICARE CASE DURING FISCAL 
YEAR 2021. PROGRAM IS 10 YEARS OLD

CMS Hospital Readmissions 
Reduction Program (HRRP)    



§ 422.214 Special rules for services furnished by noncontract providers.

a) Services furnished by non-section 1861(u) providers. 

1) Any provider (other than a provider of services as defined in section 1861(u) of the Act) 
that does not have in effect a contract establishing payment amounts for services 
furnished to a beneficiary enrolled in an MA coordinated care plan, an MSA plan, or an 
MA private fee-for -service plan must accept, as payment in full, the amounts that the 
provider could collect if the beneficiary were enrolled in original Medicare.  

2) Any statutory provisions (including penalty provisions) that apply to payment for 
services furnished to a beneficiary not enrolled in an MA plan also apply to the 
payment described in paragraph (a)(1) of this section.

b) Services furnished by section 1861(u) providers of service. Any provider of services as 
defined in section 1861(u) of the Act that does not have in effect a contract establishing 
payment amounts for services furnished to a beneficiary enrolled in an MA coordinated care 
plan, an MSA plan, or an MA private fee-for -service plan must accept, as payment in full, 
the amounts (less any payments under §§ 412.105(g) and 413.76 of this chapter) that it 
could collect if the beneficiary were enrolled in original Medicare. (Section 412.105(g) 
concerns indirect medical education payment to hospitals for managed care enrollees. 
Section 413.76 concerns calculating payment for direct medical education costs.) 

20

Regulations 42 C.F.R. § 422.214
 If non-ŎƻƴǘǊŀŎǘƛƴƎ ǿƛǘƘ ŀ aŜŘƛŎŀǊŜ !ŘǾŀƴǘŀƎŜκa! ǇƭŀƴΧΦ
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uNew process:    With each request for records from 

the MA plans, leadership reviews:  was this already 

prior approved? Yes.  Send attorney letter telling the 

MA plan/or their representative they are in violation 

of the above section. Discontinue requesting and any 

subsequent denials or recoupments or a formal 

complaint will be filed with CMS.  Track and trend by 

payer.     DO NOT SEND RECORDS ð send letter instead.

uIdea:  Create attorney template letter to send with 

each MA request when a prior authorization was 

received..and  due to the delay, payment made.

uUpon receipt of record request, do not send. Instead 

send the template letter/attorney signature.

uTrack to ensure no recoupment occurs. Send formal 

compliant if needed.

If the plan approved the furnishing 

of a service thru an advance 

determination of coverage, 

it MAY NOT deny 

coverage later on the basis of a lack 

ƻŦ ƳŜŘƛŎŀƭ ƴŜŎŜǎǎƛǘȅΦέ  aŜŘƛŎŀǊŜ 

Mgd Care Manual/Medical 

Necessity, Chpt 4. Section 10.16. 

Medicare Advantage ς Provider WINS ς 
Use Regulations.   Have legal letter ready to send to the payer if post-request for records/MA

Education 2024



More Denial  Reasons & Action Items ς Ex  
Humana
 

Normal course of Inpt wŜǉǳŜǎǘ ǿƛǘƘ ǇŀȅŜǊΦ  ό[ŜǘΩǎ ǳǎŜ IǳƳŀƴŀ ŦƻǊ ǘŜŀŎƘƛƴƎ ŜȄύ

** Look to 2024 final rule ς all using same inpt definition ς 2 MN rule**

ÅInpt ŘŜƴƛŜŘ ŀǎ Ψƴƻǘ ƳŜŘƛŎŀƭƭȅ ƴŜŎŜǎǎŀǊȅΩ ŦƻǊ inpt level of care.  SURPRISE

ÅUR and internal PA review the case.  Decide to go to P2P to fight for inpt.

ÅInpt continued to be denied.  SURPRISE

ÅNow the hospital decided on one of the accounts to accept obs.

ÅThey tell the payer they are going to downgrade to obs and bill

ÅtŀȅŜǊ ǎŀȅǎΥ  ά¸ƻǳ ŎŀƴΩǘ ŀǎ ȅƻǳ ŘƻƴΩǘ ƘŀǾŜ ŀƴ obs ƻǊŘŜǊέ ŀƴŘ ǘƘŜ pt has gone home. (See 
ǇǊŜǾƛƻǳǎ ƴƻǘŜ ŀōƻǳǘ ƴƻ // пп ǿƛǘƘ a! ǇƭŀƴǎΦ 5ƻƴΩǘ ƎŜǘ ƛǘ ōƻǘƘ ǿŀȅǎύ

ÅIDEA:   Begin using a template for the medical record.  It is telling the payer:
Â ñ Thru communication with *payerôs name*, the inpt  order is being 

changed to observation as the payer will not authorize inpt  and the 
facility agrees not to appeal or challenge the change in status.  The 
account will be changed to OBS for billing purposes.ò  Signed by MD 
or Internal Physician Advisor.   Order is now in the chart for obs.
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Wow!  Hot off the press ð CMS Final rule with regard to Medicare 

Advantage Prior Authorization, Utilization Management, Traditional 

Medicare Coverage, etc. 

Effective 1 -2024    WELCOME TO THE 2 MN RULE, MA plans!!

u On April 5, 2023, CMS issued a final rule /2024 

that revises the MA /Part C, Part D , Medicare 

Cost Plan and Programs of all-inclusive Care for 

the Elderly (PACE) regulations to implement 

changes related to:

uStar Ratings

uMarketing and Communication

uHealth Equity

uProvider Dictionaries

uCoverage Criteria  **

uPrior Authorization  *

uNetwork Adequacy

uAnd other programmatic areas.

u Ensuring timely access to care: Utilization Mgt

 This final rule clarifies clinical criteria guidelines 

to ensure people with MA receive access to the same 

medical necessary (subjective) care they would 

receive in Traditional Medicare/TM  

 CMS clarifies- MA plans must comply with national 

coverage determinations/NCD and LCD and general 

coverage and benefit coordination included in TM.

When applicable criteria are not fully 

established , a MA may create internal criteria 

based on current evidence in widely used 

treatment guidelines.  Coverage not explicitly 

when MA use publicly accessible internal coverage 

criteria IN LIMITED circumstances is necessary to 

promote transparent, and evidence -based clinical 

decisions by MA plans that are consistent with 

TM.  Must disclose what was used.

THIS IS THE KEY PIECE OF DISPUTE WITH THE MA 

DENIALS.  Complex medical factors ðinpt  defined 

in final 2014 regs.   
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MA Plans can offer more than Traditional Medicare, not less! ***2024 Final Rule is 

even more clear.

u42 CFR 422.101 states:
uάΧŜŀŎƘ a! ƻǊƎŀƴƛȊŀǘƛƻƴ Ƴǳǎǘ ƳŜŜǘ ǘƘŜ ŦƻƭƭƻǿƛƴƎ ǊŜǉǳƛǊŜƳŜƴǘǎΥ
u(a) Provide coverage of, by finishing, arranging for, or making payment for, 
ŀƭƭ ǎŜǊǾƛŎŜǎ ǘƘŀǘ ŀǊŜ ŎƻǾŜǊŜŘ ōȅ tŀǊǘ ! ŀƴŘ tŀǊǘ . ƻŦ aŜŘƛŎŀǊŜΧǘƘŀǘ ŀǊŜ 
ŀǾŀƛƭŀōƭŜ ǘƻ ōŜƴŜŦƛŎƛŀǊƛŜǎ ǊŜǎƛŘƛƴƎ ƛƴ ǘƘŜ ǇƭŀƴΩǎ ǎŜǊǾƛŎŜ ŀǊŜŀΧ
u(b) Comply with-
uόмύ /a{Ωǎ ƴŀǘƛƻƴŀƭ ŎƻǾŜǊŀƎŜ ŘŜǘŜǊƳƛƴŀǘƛƻƴǎ
u(2) General coverage guidelines included in original Medicare manuals and 
ƛƴǎǘǊǳŎǘƛƻƴǎ ǳƴƭŜǎǎ ǎǳǇŜǊǎŜŘŜŘ ōȅ ǊŜƎǳƭŀǘƛƻƴǎΧέ

u¢Ƙƛǎ ǊŜƎǳƭŀǘƛƻƴ ŜǎǎŜƴǘƛŀƭƭȅ ǎǘŀǘŜǎ ǘƘŀǘ a!hΩǎ Ƴŀȅ ƴƻǘ ōŜ ƳƻǊŜ ǊŜǎǘǊƛŎǘƛǾŜ 
than Medicare FFS/Traditional Medicare.
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MAs must follow the 2-midnight rule, case -by-case 

exception and the inpt only list. YAHOO!  BABY Steps!

u CMS explained  under 422.101(b)(2), 

òan MA plan must provide coverage, arranging for 

and paying for inpt  admission when based on 

complex medical conditions in the record, the 

physician expects the pts care to cross two 

midnights  (1+1/benchmark, 2 est  at first touch 

/presumption) or admitting physician does not 

expect 2 MN but based on complex medical issues 

occurring that inpt  is necessary (case -by-case 

exception) and when inpt  is on the inpt  only 

surgical list.õ

DIFFERENT:  Under presumption, 2 MN stay expected  

and billed 2 MN.  Traditional Medicare = no routine 

auditing.   Even if the pt only stays 1 MN, 

expectation and PLAN is present = TM pays inpt .

Now MA is expected to pay above example=1 & 2 MN. 

BUT ðMA plans can audit any 2 MN stays/presumptive 

of coverage for TM (use QIO, etc)   Anything!!

EXPECT lots of debate of òmedically necessary PLAN 

for 2 MNéwith 1 MNéwith a 2nd MN after the first 

outpt  MN --why not obs?

u Effective Date

When it is effective?  Rule references to a June 5, 2023 effective date 

with a Jan 1 2024 applicability date because CMS is codifying 

requirements rather than introducing new regulatory language.  Gads.

u Payer situation

Spoke with a MA medical director. PA said this is a MA plan.  Director ð

so?  PA said 2 MN and she was very defensive.  òWell we donõt follow 

that.õ  Asked if she was aware of the new Fed guidelines on this. òWell 

we donõt follow that and IF (she emphasized the IF) we decide to make 

any changes-it wonõt take effect until 1-2024 and thatõs all I am going 

to say about that.ó  She then proceeded to uphold a denial for seizure 

with a 5 day stay that met MCG criteria.

She stated he was back to baseline mental status on Day2.  PA pointed 

out that he was delirious an in  role vest per documentation and got 

anti -psychotics on day2.  She said-you can appeal.ó

NOW ð 2 MN ð how would this look?   Doctor has a plan that would 

cover an estimated 2 MN stay.  That plan is clearly outlined in the 

record/from the beginning.  UM reads the plan. Now why denied?  

Much simpler but lots of documentation of PLAN that is full of 

medically necessary care. (Nursing adds to it too )
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Humana reply to hospitalõs request to meet and 

they received the following reply. 11 -23

u òSecond is a request made by our Utilization Management physician leadership to 

have a discussion with Humana physician leaders about application of the 2 -

midnight rule at the Managed Medicare Advantage plan starting 1 -1-24? This is a 

concern that has been under scrutiny by our teams for a long while and CMS has 

pledged to keep an eye on appropriate application beginning in 2024 so we are 

hoping to have a discussion with the Humana team on ensuring this rule is being 

adhered to. Is this a meeting you can assist me in coordinating?ó

u REPLY:  Humana is currently working on a plan for Provider outreach/meetings 

before Jan 1, 2024.  There has been a great deal of work going on here since the 

April letter and we are working on finalizing material to share.  We will be in 

compliance with CMSõs expectation.  We will be doing our concurrent 

review process, as the guidance for MA Plans is not solely time 

dependent but also requires complex medical factors.  (Thanks, R Greiner, RAC 

Relief for sharing.
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Another MA plan comments on 2 MN compliance- 

United - Missouri, Kansas, Nebraska   10-9-23 reply

u Thank you for your email of Sept 9, 2023 when you requested confirmation that 

UnitedHealhcare is aware of and intends to comply with the Final Rule.

u To clarify the information sheet you shared from the AHA, the 2024 Final Rule expressly 

allows MA plans to adopt internal coverage criteria when the applicable coverage in 

Traditional Medicare Laws, NCD, & LCD are not fully established (42 CFR  422.101 (b) (6).  

u Coverage criteria are not full established when,  for example, ôadditional unspecified 

criteria are needed to interpret or supplement general provisions in order to determine the 

medical necessity consistency.  ((6) (i) A) Coverage criteria are not fully established under 

the Two-Midnight Rule.

u CMS guidance confirms that the Two -Midnight Rule contains a number of general 

provisions and that additional criteria are needed to make appropriate coverage 

determination. 

u CMS explains, first and foremost, that the medical record must indicate hospital care was 

ômedically necessary, reasonable and appropriateõ at all times during the stay.(Program 

Integrity Manual, Ch 6, 6.5.2)  

u Further, the Two -MN benchmark (412.3 (d)(1) requires a determination of whether the 

information in the medical record supports a ôreasonable expectationõ at the time of 

admission that the beneficiary would require a hospital stay crossing at least two MNs. 

Pg 1
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UHC publication: effective 1 -1-24 
www.uhcprovider.com/content/dam/provider/docs/public/policies/index/macs/hospital -services-

010124.pdf .    Important  Reading.    Meet with each payer ð review YOUR Plan for TELLING the 

payer it is an inpt and here is the Plan ð intensity and severity.  Pd at DRG,not per day.    (pg 2)

u Whether the admitting physician has a reasonable exp ectationõ depending on whether the complex 

medical factors documented in the medical record supports both the decision to keep the 

beneficiary in the hospital and the expected length of stay.  (6.5.2 (A) (l) B).  

u Given these and other general provisions of the Two -MN rule, CMS requires its reviewers to 

use a screening tool as part of acute inpatient hospital coverage reviews.  (6.5.1)  

u Thus, Medicare Advantage plans may appropriately adopt internal coverage criteria for use  

in making medical necessity determinations under the Two -MN rule.

********************************************************************************************************

What does òMedical Necessity meanó ð THE PLAN for an estimated 2 MN that includes 

the ôseverity of illness and intensity of serviceó.  Build a template with the order set.  

UR and CDI are engaged to ensure the record is ready to be submitted.  (CDI MA first)

If the hospital has a physician generated plan for an estimated 2 MN stay, and submits it with the 

prior auth documentation, what more is needed?  A PLAN for Estimated 2 MN ðat first touch= 

Presumption.   Early, unexpected discharge = 1 MN.  A PLAN for 1 outpt  MN plus one more MN for 

in -hospital care = Inpt  under 2 MN benchmark.   STILL TRYING TO DEFINE MEDICAL NECESSITY/per 

United .   IT IS THE PLAN FOR 2 MN OR 1+1 PLAN
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And then we hear from Aetna- letter 11-23 
ÅAetna seeks to provide you with some information 
ƻƴ Ƙƻǿ !ŜǘƴŀΩǎ a! tƭŀƴǎ ŎƻƳǇƭƛŜǎ ǿƛǘƘ ǘƘŜ ¢ǿƻ 
Midnight Rule. 

ÅWe will follow the Two Midnight Benchmark. 

ÅUnder the Two Midnight Benchmark, surgical 
procedures, diagnostic tests and other treatments 
will generally be considered appropriate for 
inpatient hospital admission and payment under 
Medicare when the physician expects the patient, 
based on specific complex medical factors 
documented in the medical record (such as patient 
history and comorbidities, the severity of signs and 
symptoms, current medical needs, and the risk of 
adverse event), to require a hospital stay that 
crosses at least two midnights and admits the 
member to the hospital based upon that 
expectation.    

ÅUPDATE:  Aetna ς beginning 12-1-23, notify of 
all inpt admissions including thru the ED within 
two/2 business days of admission.  (Vs 1)

ÅOur Medical Necessity reviews 

ÅOur MA Plans can use Internal Coverage Criteria 
to determine Medical Necessity  .Not required to 
follow 2 MN presumption. (2 MN = auto inpt)

ÅWe have created publicly accessible internal 
coverage criteria when coverage criteria are not 
fully established under the Medicare statute, 
regulation, national coverage determinations 
(NCD), or local coverage determinations (LCD). 

Å Our internal coverage criteria are based on 
current evidence in widely used treatment 
guidelines or clinical literature and comply with 
CMS requirements. 

ÅThese criteria will be available soon on 
https://go.aetna.com/aetnamedicareguidance. 
(Thanks, B. Fiser, NC system)  They are now available  1-24
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²Ƙŀǘ ƛǎ ƛƴ ǘƘŜ tǊƻǾƛŘŜǊΩǎ ¢ƻƻƭ .ƻȄ Κ

ÅAppt of a Representative

Åάtƭŀƴέ ōȅ ǘƘŜ ǇǊƻǾƛŘŜǊ ǘƘŀǘ ƛǎ ŎƻƳǇƭŜǘŜŘ ŦƻǊ ![[ ǇŀȅŜǊǎ

ÅTied to 2 MN presumption or 2 MN benchmark ς done at the time of 
request for inpt.   OUTLINES THE COMPLEX MEDICAL FACTORS!

ÅPrior authorization new submission process ς Tell the payer why an 
inpt using Medicare Guidelines from 2014.

ÅOperational Contractual Addendums ς working on moving  100% of 
the power from the payer to a new provider-payer relationship with 
guidelines for the payers.  Currently missing from most contracts.

ÅFile Complaints with CMS.  Track and trend violations by payer.
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31

ÅMust be accepted by all Medicare Advantage 
plans ς cannot require a different form

ÅSections 4 not applicable to Medicare 
!ŘǾŀƴǘŀƎŜ ōŜŎŀǳǎŜ ǘƘŜ tƭŀƴΩǎ 9ǾƛŘŜƴŎŜ ƻŦ 
Coverage dictates any cost-sharing 
responsibility, unchanged by this form

ÅProviders cannot charge a fee for representing 
enrollee

ÅValid for 1 year, and for life of an appeal

ÅUse when a payer says ς we will only speak 
to the ATTENDING! NOPE!

ÅUSE THE FORM TO BE PRO-ACTIVE

ÅPt Involvement request

CMS FORM 1696
Appointment of Representative (AOR)
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