
WHEN PAYORS 

WON'T LISTEN

Disclaimer:  The intent of this program is to present accurate and 
authoritative information in regard to the subject matter covered. It is 

presented with the understanding that ERN/NCRA is not engaged in the 
rendition of legal advice. This presentation is intended for educational 

and informational purposes only. If legal advice or other expert 
assistance is required, you should seek the counsel of your own 

attorney with the expertise in the area of inquiry.

Challenging Post Discharge and 
Post Acute Denials & Transfers

Fa c u l t y :  E d  N o r wo o d  

 



Learning Objectives:
1. Identify key CMS regulations and emerging state policies governing 

the use of AI and automation in medical necessity determinations.

2. Analyze how payer denial strategies are evolving through 

automation and where they may conflict with federal and state 

requirements.

3. Apply administrative law principles to strengthen appeal strategies 

against increasingly complex and automated denials.

4. Develop leadership approaches that build expertise, adaptability, 

and a culture capable of navigating continuous industry change.



MASTERING THE SPEED OF 
EXECUTION AND ART OF 
THE PIVOT.

This Photo by Unknown Author is licensed under CC BY-SA

The speed of execution and pivoting 
in a game plan wins or loses 
championships.

https://www.picpedia.org/legal-01/j/jurisdiction.html
https://creativecommons.org/licenses/by-sa/3.0/
https://creativecommons.org/licenses/by-sa/3.0/
https://creativecommons.org/licenses/by-sa/3.0/


ELIJAH’S STORY
COMPENTENCY REVIEW FAILURE











YOU ARE NOT AN 
IMPOSTER



WHO WE ARE
ERN/The Reimbursement Advocacy Firm (TRAF) is the 
representation arm of ERN/National Council of 
Reimbursement Advocacy (NCRA), a for-profit California 
corporation and provider membership organization, 
whose mission is to provide regulatory claims 
representation, training, and patient advocacy that 
restricts third–party payors from making improper 
denials or medically inappropriate decisions.



WHAT WE DO
At ERN, we understand the significance of quality 
healthcare and its reliance on financial viability. With the 
support of Wickline v. State, we help providers advocate 
for medically appropriate healthcare and fair 
reimbursement (using administrative laws) because 
ultimately, we recognize that every case represents a 
human life.



HEALTHCARE IS A LAW TO BE DEFENDED.

WE EXIST TO FACE GIANTS--TO "ADVOCATE FOR 
MEDICALLY APPROPRIATE HEALTHCARE PURSUANT TO 
WICKLINE VS. STATE"



HOW DO WE ADVOCATE FOR 
POST-ACUTE TRANSFERS?



ARGUE THE 1-HOUR FAILURE RULE



MAOs –42 CFR §422.566
(a)Responsibilities of the MA organization. 

Each MA organization must have a procedure for 

making timely organization determinations (in 

accordance with the requirements of this subpart) 

regarding the benefits an enrollee is entitled to 

receive under an MA plan, including basic benefits as 

described under § 422.100(c)(1) and mandatory and 

optional supplemental benefits as described under § 

422.102, and the amount, if any, that the enrollee is 

required to pay for a health service… (Emphasis 

added.)
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MAOs –42 CFR §422.566 
(a)Responsibilities of the MA organization. 

…The MA organization must have a standard 

procedure for making determinations, in accordance 

with § 422.568, and an expedited procedure for 

situations in which applying the standard procedure 

could seriously jeopardize the enrollee's life, health, or 

ability to regain maximum function, in accordance 

with §§ 422.570 and 422.572. 
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MAOs –42 CFR §422.566 
(b) Actions that are organization determinations. An 

organization determination is any determination 

made by an MA organization with respect to any of 

the following:

(1) Payment for temporarily out of the area renal 

dialysis services, emergency services, post-

stabilization care, or urgently needed services.
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MAOs –42 CFR §422.566
(b) Actions that are organization determinations. 

(3) The MA organization's refusal to provide or pay for 

services, in whole or in part, including the type or level 

of services, that the enrollee believes should be 

furnished or arranged for by the MA organization.
18

THIS INCLUDES OBSERVATION SERVICE VS. INPATIENT DISPUTES 
AND POST ACUTE DENIALS.



MAOs –42 CFR §422.566 
(b) Actions that are organization determinations. 

(5) Failure of the MA organization to approve, furnish, 

arrange for, or provide payment for health care 

services in a timely manner, or to provide the enrollee 

with timely notice of an adverse determination, such 

that a delay would adversely affect the health of the 

enrollee.
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CMS RULING ON POSTSTABILIZATION TATs



Case Study: SNF Authorization Challenges

OBTAINING AUTHORIZATION WHILE PATIENT IS 
AWAITING SNF OR POST ACUTE PLACEMENT

Common challenges healthcare providers face when seeking authorization for 
patients awaiting placement include:

• No appropriate facility available 

• Appropriate facility found, but no bed available

• Patient acuity (e.g., vent dependent)

• Patient overstayed DRG and needs LTAC







DOCUMENT MEDICAL NECESSITY



Under CMS rules:

• MA plans must cover services consistent with Traditional 
Medicare.

• They cannot deny a level of care if criteria are met (See 
attached CMS-4201-F and 42 CFR 422.101).

• MA plans must give a specific, detailed rationale for denial.

Document Medical Necessity: State that the patient meets post-
acute inpatient criteria using the enrollee's medical history (for 
example, diagnoses, conditions, functional status, physician 
recommendations, and clinical notes). Plans must justify 
their organization determination ("denial") with specific criteria 
and a review by a competent physician or health care 
professional with expertise in the field of medicine or health care 
that is appropriate for the services at issue, including knowledge 
of Medicare coverage criteria, before the MA organization 
issues the organization determination decision.



CHECK THE COMPETENCY OF THE REVIEWER



42 CFR 422.566 (d)
Who must review organization determinations. If the MA 
organization expects to issue a partially or fully adverse medical 
necessity (or any substantively equivalent term used to describe 
the concept of medical necessity) decision based on the initial 
review of the request, the organization determination must be 
reviewed by a physician or other appropriate health care 
professional with expertise in the field of medicine or health 
care that is appropriate for the services at issue, including 
knowledge of Medicare coverage criteria, before the MA 
organization issues the organization determination decision. The 
physician or health care professional reviewing the request 
need not, in all cases, be of the same specialty or subspecialty 
as the treating physician or other health care provider. The 
physician or other health care professional must have a current 
and unrestricted license to practice within the scope of his or 
her profession in a State, Territory, Commonwealth of the United 
States (that is, Puerto Rico), or the District of Columbia.



CITE BREACHES OF THE MEDICARE CONTRACT



42 CFR 422.101 (a-b)
(a) Provide coverage of, by furnishing, arranging for, or making payment 

for, ALL SERVICES THAT ARE COVERED BY PART A AND PART B OF 
MEDICARE (if the enrollee is entitled to benefits under both parts) or by 
Medicare Part B (if entitled only under Part B) and that are available to 
beneficiaries residing in the plan's service area. Services may be 
provided outside of the service area of the plan if the services are 
accessible and available to enrollees.

(b) Comply with—
(1) CMS's national coverage determinations;
(2) General coverage and benefit conditions included in Traditional 
Medicare laws, unless superseded by laws applicable to MA plans. This 
includes criteria for determining whether an item or service is a benefit 
available under Traditional Medicare. For example, this includes payment 
criteria for inpatient admissions at 42 CFR 412.3 (2MN), services and 
procedures that the Secretary designates as requiring inpatient care under 
42 CFR 419.22(n), and requirements for payment of Skilled Nursing Facility 
(SNF) Care, Home Health Services under 42 CFR part 409, and Inpatient 
Rehabilitation Facilities (IRF) at 42 CFR 412.622(a)(3) (Emphasis added).

Does the post-acute care meet the criteria 
for Medicare coverage and reimbursement?



42 CFR 422.101(b)
(6) MA organizations may create publicly accessible internal 
coverage criteria that are based on current evidence in widely used 
treatment guidelines or clinical literature when coverage criteria are 
not fully established in applicable Medicare statutes, regulations, 
NCDs or LCDs. Current, widely-used treatment guidelines are those 
developed by organizations representing clinical medical specialties, 
and refers to guidelines for the treatment of specific diseases or 
conditions. Acceptable clinical literature includes large, randomized 
controlled trials or prospective cohort studies with clear results, 
published in a peer-reviewed journal, and specifically designed to 
answer the relevant clinical question, or large systematic reviews or 
meta-analyses summarizing the literature of the specific clinical 
question.

A denial of post-acute authorization is a denial of 
coverage and potentially in violation of MA 
coverage requirements.



42 CFR 422.101(b)
(i) Coverage criteria not fully established.  Coverage criteria are not 

fully established when:
(A) additional, unspecified criteria are needed to interpret or 
supplement general provisions in order to determine medical necessity 
consistently. The MA organization must demonstrate that the additional 
criteria provide clinical benefits that are highly likely to outweigh any 
clinical harms, including from delayed or decreased access to 
items or services;
(B) NCDs or LCDs include flexibility that explicitly allows for coverage in 
circumstances beyond the specific indications that are listed in an 
NCD or LCD; or
(C) There is an absence of any applicable Medicare statutes, 
regulations, NCDs or LCDs setting forth coverage criteria.

Per CMS 4201-F, MA plans cannot invent or 
apply additional criteria (e.g. Sepsis 3) unless: 
(1) It is necessary to interpret Medicare rules, 
(2) It clearly benefits the patient, AND (3) It 
does not create harm—including delays or 
reduced access.





42 CFR 422.101(b)
(ii) Publicly accessible.  For internal coverage policies, the MA 
organization must provide in a publicly accessible way the following:
(A) The internal coverage criteria in use and a summary of evidence 
that was considered during the development of the internal 
coverage criteria used to make medical necessity determinations;
(B) A list of the sources of such evidence; and
(C) An explanation of the rationale that supports the adoption of the 
coverage criteria used to make a medical necessity determination. 
When coverage criteria are not fully established as described in 
paragraph (6)(i)(A), the MA organization must identify the general 
provisions that are being supplemented or interpreted and explain 
how the additional criteria provide clinical benefits that are highly likely 
to outweigh any clinical harms, including from delayed or decreased 
access to items or services.In addition to the clinical rationale, you can 

request a summary of the evidence and 
sources used to create/adopt internal 
coverage criteria.



42 CFR 422.101(c)
(c) Medical necessity determinations and special coverage 
provisions—(1) Medical necessity determinations. 
(i) MA organizations must make medical necessity determinations 
based on all of the following:

(A) Coverage and benefit criteria as specified at paragraphs (b) and 
(c) of this section and may not deny coverage for basic benefits 
based on coverage criteria not specified in paragraph (b) or (c) of 
this section.

(B) Whether the provision of items or services is reasonable and 
necessary under section 1862(a)(1) of the Act.
(C) The enrollee's medical history (for example, diagnoses, 
conditions, functional status), physician recommendations, and 
clinical notes.
(D) Where appropriate, involvement of the organization's medical 
director as required at § 422.562(a)(4).

MAOs must make medical necessity 
determinations based on Medicare coverage 
criteria and laws, not internal policies.





See question #2 of CMS-4201-F for 
MAO use of AI and Algorithms in 
medical necessity determinations.





APPEAL AS PLAN DIRECTED CARE



MAOs –42 CFR §422.113
(c)(2) MA organization financial responsibility. The MA 

organization—

    (i) Is financially responsible (consistent with 

§ 422.214) for post-stabilization care services obtained 

within or outside the MA organization that are pre-

approved by a plan provider or other MA 

organization representative;



MAOs –42 CFR §422.113
(c)(2) (ii) Is financially responsible for post-stabilization 

care services obtained within or outside the MA 

organization that are not pre-approved by a plan 

provider or other MA organization representative, but 

administered to maintain the enrollee's stabilized 

condition within 1 hour of a request to the MA 

organization for pre-approval of further post-

stabilization care services;



MAOs –42 CFR §422.113
(c)(2) (iii) Is financially responsible for post-stabilization 

care services obtained within or outside the MA 

organization that are not pre-approved by a plan 

provider or other MA organization representative, but 

administered to maintain, improve, or resolve the 

enrollee's stabilized condition if—



MAOs –42 CFR §422.113
(c)(2) (iii) (A) The MA organization does not respond to 

a request for pre-approval within 1 hour;

    (B) The MA organization cannot be contacted; or

    (C) The MA organization representative and the 

treating physician cannot reach an agreement 

concerning the enrollee's care and a plan physician is 

not available for consultation. 44



DID YOU KNOW ?

MA plans are failing to preapprove care within the statutorily required one (1) hour and then denying 
claims for medical necessity—even  if  ordered  by  a plan  provider .

Au t h o rit y: 4 2 CFR §4 22.113 (Se e  4 2 CFR 4 38 .114 (e ) fo r Me d ic a id )

 FEDERAL REGISTER VOLUME 6 3, NUM 123:

“We do not agree that the M+C organization should have the absolute right to control the care that is 
given to the member when it does eventually respond and the one hour time period has elapsed. 
Safe transfer of responsibility should occur with the needs and the condition of the patient as the primary 
concern, so that the quality of care the patient receives is not compromised.”

POLICY CHALLENGE:  
CENTER FOR MEDICARE AND MEDICAID SERVICES







I AM THE AGENT.



A contracted provider is an agent of the plan in both scenarios: 1) While furnishing a service or 
2) Referring  the enrollee to another physician or provider.



CASE STUDY
CONTRACTED PROVIDERS AGENTS OF THE PLAN









REQUEST A REOPENING
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How do you handle “appeals exhausted” 
denials?
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• We collaborate
• We are powerful storytellers
• We pay attention to details
• We are not victims and
• We work each case as if we had never lost. 

As advocates:



What questions do you have for 
me?



CONTACT US:
Ed Norwood, President
ERN/The National Council of Reimbursement Advocacy 
ednorwood@ernenterprises.org
(714) 995-6900 ext. 6926

w w w .e rn e n t e rp r is e s .o rg

We fight for you.

You fight for their lives.
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