WHEN PAYORS
WON'T LISTEN

Challenging Post Discharge and
Post Acute Denials & Transfers

Faculty: Ed Norwood

Disclaimer: The intent of this program is to present accurate and
authoritative information in regard to the subject matter covered. It is
presented with the understanding that ERN/NCRA is not engaged in the
rendition of legal advice. This presentation is intended for educational
and informational purposes only. If legal advice or other expert
assistance is required, you should seek the counsel of your own
attorney with the expertise in the area of inquiry.
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Learning Objectives:

1.

|ldentify key CMS regulations and emerging state policies governing
the use of Al and automation in medical necessity determinations.
Analyze how payer denial strategies are evolving through
automation and where they may conflict with federal and state
requirements.

Apply administrative law principles to strengthen appeal strategies
against increasingly complex and automated denials.

Develop leadership approaches that build expertise, adaptability,

and a culture capable of navigating continuous industry change.



MASTERING THE SPEED OF
EXECUTION AND ART OF
THE PIVOT.

The speed of execution and pivoting
In a game plan wins or loses
championships.

This Photo by Unknown Author is licensed under CC BY-SA
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ELUAH’S STORY

COMPENTENCY REVIEW FAILURE
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Clinical Indications

Medically Necessary:

Prostate Cancer

‘Whole-gland cryosurgical ablation of the prostate is considered medically necessary as a freatment of prostate cancer.
Non-small cell lung cancer (NSCLC)

Thermal ablation (radiofrequency ablation, cryoablation or microwave ablation) of NSCLC is considered medically necessary when
all of the following criteria are met:

1. ‘Surgical or radiation treatment with curative intent is considered appropriate based on stage of disease, however medical co-
morbidity renders the individual unfit for those interventions; and

2 Mo tumor has a maximum diameter of greater than 3.0 cm; and

3. Tumaors are located at least 1 cm from the trachea, main bronchi, esophaqus, aoria, aortic arch branches, pulmonary artery
and the heart.

Tumor(s) that have metastasized fo the lung

Thermal ablation (radiofrequency ablation, cryoablation or microwave ablation) of malignant tumor(s) that have metastasized to the
lung is considered medically necessary when all of the following criteria are met:

1. Surgical or radiation treatment is considered appropriate based on stage of disease, however medical co-morbidity renders
the individual unfit for those interventions; and

. There is no current active extra-pulmonary metastatic disease; and

. There are no more than 3 tumors per lung; and

- Mo tumor has a maximum diameter greater than 3.0 cm; and

. Tumors are located at least 1 cm from the trachea, main bronchi, esophagus, aoria, aorfic arch branches, pulmonary artery
and the heart.

[ SR R A L

Osteoid osteomas
Radiofrequency ablation of osteoid osteomas is considered medically necessary.
Bone metastases

Thermal ablation (radiofreguency ablation, cryoablation or microwave ablation) of painful bony metastases is considered medically
necessary in individuals who have failed or whao are considered poor candidates for standard treatments such as opioids or radiafion
therapy.

Renal malignancy

Thermal ablation (radiofrequency ablation, cryoablation or microwave ablation) for clinically localized, suspected renal malignancy is
considered medically necessary for individuals with peripheral lesions that are less than or egual to 4 cm in diameter.

Benign thyroid nodules

Thermal ablation (radiofrequency ablation, laser ablation or microwave ablation) is considered medically necessary when either
criteria | or Il are met:

|. Symptomatic nonfunctioning nodule when both of the following criteria {A and B) are met:
A. Causing compressive symptoms (for example, pain, difficulty breathing or swallowing or hoarseness); and
B. Confirmed to be benign as evidenced by one of the following (1 or 2
1. Benign cytology on two fine needle or core biopsies; or
2. Both of the following criteria are met (a and b):
a. Benign cytology on one fine needle or core biopsy; and
b. Nodule is considered to be very low to intermediate risk based on the American College of Radiology
Thyroid Imaging Reporting and Data Systems (ACR TIRADS) ultrasound risk stratification
II. Autonomously functioning thyroid nodule (AFTM) when all of the following criteria (A, B and C) are met:
A. Subclinical or overt hyperthyroidism; and
B. Radioactive uptake scan confirmation of a hyperfunctioning nodule; and
C. Confirmed to be benign as evidenced by one of the following (1 or 2):
1. Benign cytology on two fine needle or core biopsies; or
2. Both of the following criteria are met (a and b):
a. Benign cytology on one fine needle or core biopsy; and
b. Nodule is considered to be very low fo intermediate risk based on ACR TIRADS ulfrasound risk
stratification.

Not Medically Necessary:
Focal cryosurgical ablafion of prostate tumors is considered not medically necessary.
Laser ablation, or laser interstitial thermal therapy is considered not medically necessary when the above criteria are not met.

Thermal ablation (radiofrequency ablation, cryoablation, or microwave ablation) of tumers cutside the liver is considered not
medically necessary when the above criteria are not met and for all other indications.






Antherm Blue Cross Life and Health Insurance Comipanty

Grievances and Appeals A th
PO Box 4310 n em, -

Wivoodlarmnd Hills, CA 91365

February O4, 2025

More Details

nNMember 1D

ELI1JAH

Case Number

Date Request Received

Confidential Health Plan Information for: 02/02/2025
EL_1J2H

Importanmnt nformation about your appeal.

Rewviewed for yvyour planmn by AUMSI UM Services, Inc.

Dear ELsAH I

our appeal

Wwvelwe revievwed a reqgquest from Ed MNornavyood Chief Compliance Officer for an appeal regarding the
denial of a procedure, a laser to destroy tumor tissue (laser ablation) IiNn the braim and a full hospital
admission after the surgenry, received on February 2, 2025 . WWwe undeaerstand an appeal was initiated onmn

wour behalf because this procedure and full hospital admMmiission after the surgery is medically
nNnecessary.

Our decision
Wve'wvwe gone over your appeal and hawve decided to change our prewvious decision, as explained below.

Upon further rewvieww of thhe medical information provided, a health plan Physician Clinical Reviewer,
armn MDD who is board certified and specializes in Neurological Surgery anmnd our health planmn Meaedical
Director Reviewer, anmn MDD who is board certified and specializes in General Surgerny and Critical Care

MNMedicine, has reviewed this appeal and overturmed this denial to allow coverage for the tollowwing
belovww:

- &1 736 - LITT LES ICR SINGLE TRAJECTORY 1 SIMPLE LESIOMN
- Lewvel of Care - 1 day Inpatient Staw

Aumithheaem Blue Cross is the trade mname of Blue Cross of Califormia. Anthem Blue Cross amnd Aaatherm Blue Cross Life amnd Health Insuramnce Cormipany anre
imndependeaent hcensees of the Blue Cross Blue Shield Association. Aanthem is a registeraed trademanrk of Antheaem Iinsurancoe Companies, nc. AUMSD 0

Sarvices, Inc. is a separate company prowvidimg afilizaton review services on behalf of Antherm Blue Cross and Anthenm Blue Cross Life and Health
InsuranNncoe CoOrMmpPamy’.

Stamudarnd A ppoaroswrad
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WHO WE ARE

ERN/The Reimbursement Advocacy Firm (TRAF) is the
representation arm of ERN/National Council of
Reimbursement Advocacy (NCRA), a for-profit California
corporation and provider membership organization,

whose mission is to provide regulatory claims
representation, training, and patient advocacy that
restricts third—party payors from making improper
denials or medically inappropriate decisions.
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WHAT WE DO

At ERN, we understand the significance of quality
healthcare and its reliance on financial viability. With the
support of Wickline v. State, we help providers advocate
for medically appropriate healthcare and fair
reimbursement (using administrative laws) because

ultimately, we recognize that every case represents a
human life.
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HEALTHCARE IS ALAW TO BE DEFENDED.

WE EXIST TO FACE GIANTS--TO "ADVOCATE FOR
MEDICALLY APPROPRIATE HEALTHCARE PURSUANT TO

WICKLINE VS. STATE"
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HOW DO WE ADVOCATE FOR
POST-ACUTE TRANSFERS?




ERN

NCRA

ARGUE THE 1-HOUR FAILURE RULE



ERN

NCRA

TIMELY DETERMINATIONS
MAQOs -42 CFR 8422.566

(a) Responsibilities of the MA organization.

Each MA organization must have a procedure for
making timely organization determinations (in
accordance with the requirements of this subpaurt)
regarding the benefits an enrollee is entitled to
receive under an MA plan, including basic benefits as
described under § 422.100(c)(1) and mandatory and
optional supplemental benefits as described under 8
422.102, and the amount, if any, that the enrollee is
required to pay for a health service... (Emphasis
added.)
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TIMELY DETERMINATIONS
MAQOs -42 CFR 8422.566

(a) Responsibilities of the MA organization.

...The MA organization must have a standard
procedure for making determinations, in accordance
with § 422.568, and an expedited procedure for
situations in which applying the standard procedure
could seriously jeopardize the enrollee's life, health, or
ability to regain maximum function, in accordance

with 88 422.570 and 422.572.
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TIMELY DETERMINATIONS
MAQOs -42 CFR 8422.566

(b) Actions that are organization determinations. An

organization determination is any determination
made by an MA organization with respect to any of

the following:

(1) Payment for temporarily out of the area renal

dialysis services, emergency services, post-

stabilization care, or urgently needed services.



ZAN
TIMELY DETERMINATIONS

MAQOs -42 CFR 8422.566

(b) Actions that are organization determinations.

(3) The MA organization's refusal to provide or pay for

services, in whole or in part, including the type or level

of services, that the enrollee believes should be

furnished or arranged for by the MA organization.

THIS INCLUDES OBSERVATION SERVICE VS. INPATIENT DISPUTES
AND POST ACUTE DENIALS.
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TIMELY DETERMINATIONS
MAQOs -42 CFR 8422.566

(b) Actions that are organization determinations.

(5) Failure of the MA organization to approve, furnish,
arrange for, or provide payment for health care
services in a timely manner, or to provide the enrollee
with timely notice of an adverse determination, such
that a delay would adversely affect the health of the

enrollee.
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CMS RULING ON POSTSTABILIZATION TATs

\ 4

A new response to the DPAP Mailbox ticket, Issue ID 9653 (CMS Tracking ID: 288467b7-8088-4d86-a43f-65a421823372) was sent on 9/30/2025 3:06:25 PM as follows:

Thank you for your inquiry.

If you would like CMS to look into a specific case, please provide supporting documentation, including if the case involves a contracted provider and whether the case has been fully appealed with the
MA organization. Please redact protected health information before sharing any information with CMS.

Under CMS regulations at 42 CFR 422.113(c)(2), a Medicare Advantage (MA) organization becomes financially responsible only for post-stabilization care services that are furnished by a hospital if the
MA plan has not responded within one hour of a request by the hospital to the MA organization for pre-approval of post-stabilization care services. These requirements apply to both contracted and non-

contracted facilities.

As mentioned in previous correspondence, for contracted or non-contracted provider payment dispute matters, CMS encourages all providers to first engage in the plans’ internal appeals and grievances
process. Providers should follow the MA or Part D plan’s established dispute process until exhausted.

Thank you,

CMS Policy Team.




NEclﬂ\] Case Study: SNF Authorization Challenges

OBTAINING AUTHORIZATION WHILE PATIENT IS
AWAITING SNF OR POST ACUTE PLACEMENT

Common challenges healthcare providers face when seeking authorization for

patients awaiting placement include:

e No appropriate facility available
e Appropriate facility found, but no bed available
e Patient acuity (e.g., vent dependent)

e Patient overstayed DRG and needs LTAC



AarPEAL OF DEMNIIED AT HORIZATIOMN

Ser by it te o wicy Forse

March &6, 2025

PacificSource MNMedicare
Grievance £ Appeals Departrment
2965 MNE Comnmners Aove

Bend, OR 97701

Fax: 541 _.322.6424

Owur Cliemnt: St Charles Bend Campus (“SCH"™)
T.AM ID:

Patienrnt: Hendriclks

1D #:

DO B:

DOS:

Billed Charges:
Dear Director of Appeals:

ERMNM Enmnterprises represemnts St. Charles Bend Campus [(See Attached Staterment of Representation) and
has been asked to audit and investigate thhe abowve referenced clairm for emergencoy and post-stabilization
serwvices thhat PacificSource has partially denied authorization for in possible wviolation of federal laws.

Wive dispute PacificSource’'s denial of date of service OZ2/09/25-02/12/25 as nmnot medically necessarywy,
because thhe patient could not be safely discharged on O2/09/25 and reqguired transfer to SMNF level of care;
Medicare reguires PacificSource to continue approwving and reimbursing altermnate placement dawys at
imnpatient level of care until a bed is awvailable at a participating SINF willing and able to accept the patient;
anmnd PacificSource failed to notify of its authorization denial thhat started ormn O209,//25 until 2 dawvs later om
O2,12,25, as shown and described below:

In its adwvisory role to healthcare prowviders that prowvide medically mecessary serwvices to Knox Keene
enrollees, the MNMational Council of Reimburserment Advocacy (“"MNCRA™) and the Reimbursemment Adwvocacy
Firrm (“TRAF) periodically brimgs to yvour attention non-compliance issues related to—

(L)Y A MNMedicare Advanmntage Plam's failure to prowvide coverage of, by furmishing, arranging for, or
mMmaking payment for, all services thhat are covered by Part A anmnd Part B of Medicare.

(2) Any other health serwvices furmnished by a provider or supplier that are reimbursable under 42 CFR
sections 422_.100, 422 .101, 422.112, 422.113, 422.216, 422.318, 422.510, 422 .520, 422 _.570, 422 570,
Q22 5830, 422.5832, 422.586, A22 590, 422 592 422 594 or any rule adopted pursuant thereto.

Attornewy-Client Relationship MNMotice: | arm nmnot legal counsel for St. Charles or any clients and/or provider-mrmembers or facilities of ERMN
Enterprises, lNnc. or anmny othaear entity thereundar amnd Nno attormey—-client relationship exists, unless otherwise expressly stated by Mmyself.

Disclaimer: The intemnt of our regulatory conmnsulting/frepresentation is to present acocurate and authoritative information to the subject
matter covered. It is presemnmnted with the understanding that ERMN is not engaged im the rendition of legal adwice. If legal adwvwice is
recuired, yvyou should seek the counsel of an attormey with the expertise in the area of IiNnguiry.

TRAF - The Reim bursem ent Advocacy Firm
ERMNM Enterprises, INC. 3535 Hylamd, Suite 130, Costa Mesa, CA 92626, Tel: F14-995-6900, Fax: F14-995-6901., wwhw . ernenter prises .org
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DOCUMENT MEDICAL NECESSITY
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MA PLANS MUST FOLLOW MEDICARE
COVERAGE CRITERIA

Under CMS rules:

« MA plans must cover services consistent with Traditional
Medicare.

« They cannot deny a level of care if criteria are met (See
attached CMS-4201-F and 42 CFR 422.101).

 MA plans must give a specific, detailed rationale for denial.

Document Medical Necessity: State that the patient meets post-
acute inpatient criteria using the enrollee's medical history (for
example, diagnoses, conditions, functional status, physician
recommendations, and clinical notes). Plans must justify
their organization determination ("denial") with specific criteria
and a review by a competent physician or health care
professional with expertise in the field of medicine or health care
that is appropriate for the services at issue, including knowledge
of Medicare coverage ciriteria, before the MA organization
Issues the organization determination decision.
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CHECK THE COMPETENCY OF THE REVIEWER



ERN
NCRA COMPETENCY OF REVIEWERS

42 CFR 422.566 (d)

Who must review organization determinations. If the MA
organization expects to issue a partially or fully adverse medical
necessity (or any substantively equivalent term used to describe
the concept of medical necessity) decision based on the initial
review of the request, the organization determination must be
reviewed by a physician or other appropriate health care
professional with expertise in the field of medicine or health
care that is appropriate for the services at issue, including
knowledge of Medicare coverage criteria, before the MA
organization issues the organization determination decision. The
physician or health care professional reviewing the request
need not, in all cases, be of the same specialty or subspecialty
as the treating physician or other health care provider. The
physician or other health care professional must have a current
and unrestricted license to practice within the scope of his or
her profession in a State, Territory, Commonwealth of the United
States (that is, Puerto Rico), or the District of Columbia.
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CITE BREACHES OF THE MEDICARE CONTRACT
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Does the post-acute care meet the criteria
for Medicare coverage and reimbursement?

POTENTIAL BREACHES OF THE
MEDICARE CONTRACT

42 CFR 422.101 (a-b)

(a) Provide coverage of, by furnishing, arranging for, or making payment
for, ALL SERVICES THAT ARE COVERED BY PART A AND PART B OF
MEDICARE (if the enrollee is entitled to benefits under both parts) or by
Medicare Part B (if entitled only under Part B) and that are available to
beneficiaries residing in the plan's service area. Services may be
provided outside of the service area of the plan if the services are
accessible and available to enrollees.

(b) Comply with—

(1) CMS's national coverage determinations;

(2) General coverage and benefit conditions included in Traditional

Medicare laws, unless superseded by laws applicable to MA plans. This

includes criteria for determining whether an item or service is a benefit

available under Traditional Medicare. For example, this includes payment

criteria for inpatient admissions at 42 CFR 412.3 (2MN), services and
procedures that the Secretary designates as requiring inpatient care under
42 CFR 419.22(n), and requirements for payment of Skilled Nursing Facility
(SNF) Care, Home Health Services under 42 CFR part 409, and Inpatient
Rehabilitation Facilities (IRF) at 42 CFR 412.622(a)(3) (Emphasis added).



ERN

NCRA

A denial of post-acute authorization is a denial of
coverage and potentially in violation of MA
coverage requirements.

POTENTIAL BREACHES OF THE
MEDICARE CONTRACT

42 CFR 422.101(b)

(6) MA organizations may create publicly accessible internal
coverage criteria that are based on current evidence in widely used
treatment guidelines or clinical literature when coverage criteria are
not fully established in applicable Medicare statutes, regulations,
NCDs or LCDs. Current, widely-used treatment guidelines are those
developed by organizations representing clinical medical specialties,
and refers to guidelines for the treatment of specific diseases or
conditions. Acceptable clinical literature includes large, randomized
controlled trials or prospective cohort studies with clear results,
published in a peer-reviewed journal, and specifically designed to
answer the relevant clinical question, or large systematic reviews or
meta-analyses summarizing the literature of the specific clinical
question.
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Per CMS 4201-F, MA plans cannotinvent or

apply additional criteria (e.g. Sepsis 3) unless:

(1) Itis necessary to interpret Medicare rules,
(2) It clearly benefits the patient, AND (3) It
does not create harm—including delays or
reduced access.

POTENTIAL BREACHES OF THE
MEDICARE CONTRACT

42 CFR 422.101(b)

(i) Coverage criteria not fully established. Coverage criteria are not
fully established when:

(A) additional, unspecified criteria are needed to interpret or

supplement general provisions in order to determine medical necessity

consistently. The MA organization must demonstrate that the additional

criteria provide clinical benefits that are highly likely to outweigh any

clinical harms, including from delayed or decreased access to

items or services;

(B) NCDs or LCDs include flexibility that explicitly allows for coverage in

circumstances beyond the specific indications that are listed in an

NCD or LCD; or

(C) There is an absence of any applicable Medicare statutes,

regulations, NCDs or LCDs setting forth coverage criteria.
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In addition to the clinical rationale, you can
request a summary of the evidence and
sources used to create/adopt internal
coverage criteria.

POTENTIAL BREACHES OF THE
MEDICARE CONTRACT

42 CFR 422.101(b)

(ii)) Publicly accessible. For internal coverage policies, the MA
organization must provide in a publicly accessible way the following:

(A) The internal coverage criteria in use and a summary of evidence
that was considered during the development of the internal
coverage criteria used to make medical necessity determinations;
(B) A list of the sources of such evidence; and

(C) An explanation of the rationale that supports the adoption of the
coverage criteria used to make a medical necessity determination.
When coverage criteria are not fully established as described in
paragraph (6)(i)(A), the MA organization must identify the general
provisions that are being supplemented or interpreted and explain
how the additional criteria provide clinical benefits that are highly likely
to outweigh any clinical harms, including from delayed or decreased
access to items or services.
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MAOs must make medical necessity
determinations based on Medicare coverage
criteria and laws, not internal policies.

POTENTIAL BREACHES OF THE
MEDICARE CONTRACT

42 CFR 422.101(c)

(c) Medical necessity determinations and special coverage
provisions—(1) Medical necessity determinations.

(i) MA organizations must make medical necessity determinations
based on all of the following:

(A) Coverage and benefit criteria as specified at paragraphs (b) and
(c) of this section and may not deny coverage for basic benefits
based on coverage criteria not specified in paragraph (b) or (c) of
this section.

(B) Whether the provision of items or services is reasonable and

necessary under section 1862(a)(1) of the Act.

(C) The enrollee's medical history (for example, diagnhoses,

conditions, functional status), physician recommendations, and

clinical notes.

(D) Where appropriate, involvement of the organization's medical

director as required at 8 422.562(a)(4).




a measure of protection for enrollees and assurances that the coverage criteria are rational
and supportable by current. widely used treatment guidelines and clinical literature.

Question: What does the internal coverage criteria standard “based on current
evidence in widely used treatment guidelines or clinical literature” mean as used in

§ 422.101(b)(6)?

Answer: In circumstances when Medicare Part A and B coverage criteria are not fully
established and MA plan internal coverage criteria are permitted. CMS elaborated on the
meaning of current, widely used treatment guidelines and clinical literature in the
preamble of the final rule on pages 22189, 22196, and 22197. Current, widely used
treatment guidelines are those developed by organizations representing clinical medical
specialties and refers to guidelines for the treatment of specific diseases or conditions.
Acceptable clinical literature includes large, randomized confrolled trials or prospective
cohort studies with clear results. published in a peer-reviewed journal, and specifically
designed to answer the relevant clinical question. or large systematic reviews or meta-
analyses summarizing the literature of the specific clinical question. MA organizations
may not add coverage criteria that are not supported in such guidelines or literature. or
change the substantive recommendations contained in such guidelines or literature to
support coverage criteria. I the internal coverage criteria cannot be supported by current
evidence in widely used treatment guidelines or clinical literature, publicly and in a way
that meets the evidentiary standard in the final rule. plans should not develop internal
coverage criteria even if the Traditional Medicare coverage criteria are not fully
established. Referencing information, such as a book. website, or third-party criteria,
without directly describing and referencing the requisite source citations from primary
literature that are widely used treatment guidelines or clinical literature, would not
comply with § 422.101(b)(6)(i1). These transparency measures will protect beneficiaries
by ensuring that coverage criteria are rational and supportable by current, widely used
treatment guidelines and clinical literature. This requirement provides further
transparency into MA organizations' medical necessity decision making and is consistent
with CMS's expectation that MA organizations develop and use coverage criferia in a
way that aligns with Traditional Medicare.

Question: What does it mean for internal coverage criteria to have clinical benefits
that are highly likely to outweigh any clinical harms?

Answer: Section 422.101(b)(6)(1)(A) requires that when additional, unspecified criteria
are needed to interpret or supplement general provisions, the MA organization must
demonstrate in a publicly accessible way how the additional criteria provide clinical
benefits that are highly likely to outweigh any clinical harms. including (but not limited
to) from delayed or decreased access to services. CMS expects that, in order to
demonstrate in its public explanation of the rationale support for establishing the internal
coverage criteria, the MA organization would compare the clinical benefits of the policy

4
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authorized by § 422.101(b) for the services cannot be satisfied in that particular setting.
We explained this clearly as part of the proposal that we adopted in the final rule. 88 FR
22189. We reiterate here that MA organizations may only deny a request for Medicare
covered post-acute care services in a particular setting if the MA organization determines
that the Traditional Medicare coverage criteria or internal coverage criteria (when
applicable and authorized by § 422.101(b)) for the services cannot be satisfied in that
particular setting. However. MA plans are permitted to offer coverage of alternatives to
Medicare covered post-acute care services in a particular setting and an enrollee is
permitted to elect different treatment. The requirement for MA plans to cover all basic
benefits consistent with Traditional Medicare coverage criteria does not prohibit
discussions with the enrollee of other treatment options that are covered by the MA plan.
However. the flexibility for MA plans to cover and deliver care in cost-effective
approaches does not replace the obligation for MA plans to cover all basic benefits
consistent with the established coverage criteria for Traditional Medicare.

MA organizations may only terminate coverage for post-acute care services based on
coverage criteria that are specified in § 422.101(b) or (¢). which include medical
necessity. An algorithm or software tool may be used to assist MA plans in predicting a
length of stay. but that prediction alone must not be used as the basis to terminate post-
acute care services: the patient must no longer meet the level of care requirements needed
for the post-acute care at the tune the services are being terminated. which can only be
determined by re-assessing the individual patient’s condition prior to issuing the notice of
termination of services. An MA organization’s decision to terminate post-acute care
services and discharge a patient from a home health agency (HHA). skilled nursing
facility (SNF). or comprehensive outpatient rehabilitation facilities (CORF) is an
organization determination and is appealable in accordance with rules in §§ 422.624 and
422.626.* The specific expedited appeal process applicable to such terminations of
provider services provides that the burden of proof rests with the MA organization to
demonstrate that termination of coverage is the correct decision. either on the basis of
medical necessity. or based on other Medicare coverage policies, and that the MA
organization must supply a specific and detailed explanation why services are either no
longer reasonable and necessary or are no longer covered. including a description of the
applicable coverage criteria and rules. 42 CFR. § 422.626(c) and ().

8. Question: Does the CY 2024 final rule mean that MA organizations must follow the
Medicare “two-midnight rule*?

4 Discharge from an inpatient hospital is appealable in accordance with §§ 422.620 and 422.622. In these expedited
reviews by the QIO, the MA orgamization also bears the burden of proof that the discharge “is the correct decision,
erther on the basis of medical necessity, or based on other Medicare coverage policaes.” § 422.622(c).

-5
i

See question #2 of CMS-4201-F for
MAO use of Al and Algorithms in
medical necessity determinations.
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APPEAL AS PLAN DIRECTED CARE
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POSTSTABILIZATION
MAQOs -42 CFR §422.113

(c)(2) MA organization financial responsibility. The MA

organization—

() Is financially responsible (consistent with
§422.214) for post-stabilization care services obtained
within or outside the MA organization that are pre-
approved by a plan provider or other MA

organization representative;
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POSTSTABILIZATION
MAQOs -42 CFR §8422.113

(c)(2) (i) Is financially responsible for post-stabilization

care services obtained within or outside the MA
organization that are not pre-approved by a plan
provider or other MA organization representative, but
administered to maintain the enrollee's stabilized

condition within 1 hour of a request to the MA

organization for pre-approval of further post-

stabilization care services:
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POSTSTABILIZATION
MAQOs -42 CFR §422.113

(c)(2) (i) Is financially responsible for post-stabilization

care services obtained within or outside the MA
organization that are not pre-approved by a plan
provider or other MA organization representative, but
administered to maintain, improve, or resolve the

enrollee's stabilized condition if—
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POSTSTABILIZATION
MAOs -42 CFR §422.113

(c)(2) (i) (A) The MA organization does not respond to

a request for pre-approval within 1 hour;

(B) The MA organization cannot be contacted; or

(C) The MA organization representative and the
treating physician cannot reach an agreement
concerning the enrollee's care and a plan physician is

not available for consultation.



POLICY CHALLENGE:

CENTER FOR MEDICARE AND MEDICAID SERVICES

DID YOU KNOW ?

MA plans are failing to preapprove care within the statutorily required one (1) hour and then denying
claims for medical necessity—even if ordered by a plan provider

Authority: 42 CFR 8422.113 (See 42 CFR 438.114 (e) for Medicaid)
FEDERAL REGISTER VOLUME 63, NUM 123:

“We do not agree that the M+C organization should have the absolute right to control the care that is
given to the member when it does eventually respond and the one hour time period has elapsed.
Safe transfer of responsibility should occur with the needs and the condition of the patient as the primary
concern, so that the quality of care the patient receives is not compromised.”



IDEPARTMENT OF HEAL TH & HUMAMN SERVICES

Centers for Meaedicare & Medicaid Services /c M s

7500 Security Boulevard, Mail Stop N2-20-16

Baltimore, Maryland 21244-1850

CENTERS FOOR SMEIDICARE U AMETIICARTR SERWICES

O ffice of Strategic Operations and Regulatory Affairs/Freedom of Information Group

Refer to: Control WNWumber O52220197010 and PIN OQO22XKA

7/8/2019

IDaniel NMuhlbach

The Reimbursement AAdvocacy Firm
5856 Corporate Avenue, Suite 110
Cypress, CA 90630

IDear NVMr. Muhlbach:

'T'his letter 1s in response 1o vour Freecdom of Information Act (5 U.S.C. § 53532) reguest of NMarch
15, 2019 which vyvou sent to the Centers for Medicare & Medicaid Services (CMS). Within your
correspondence., you requested the following:

L

Arn eflectromnic, writtern copy of arny CWVMIS Policy, Directive, Marnwual Hamndboolk,
Stftandarad Operating Procedure, Federal Register or statutory awuthority that
delfineates how contracted, in-network providers function as agennts of the
foll-JTaB

A eflectronic, writterr copy of arny CMS Policy, Directive, VManwal Handadbook,
Standardad Operating Procedwure, Federal Register or statutory awuthority that
describes how the provisiorr of arn itern or service by a contracrted, in-mnetwork
pPprovider constitutes a favorable organizatiornr decisior.

Arn electromnic, wiritterr copy of arny CMANMS Policy, Directive, NMarnwual Harnadbook,
Stanmndarao Operating Procedwure, Federal Register or statwutory awuthority thhat
Permits a NMedicare Advantage Organizatior from performing retftroactive
medical nmnecessity reviews for hhealth care services that are ordered and
renndered by a contracied, jiri-rnretworik prowvicer.

Ar efectrornic, writterr copy of arny CMNVMS Policy, Directive, Manwaal Handbook,
Sfandardad Operating Procedwure, Federal Register or statutory awuthority that
absolves a Medicare Advantage Organization’s finamncial liability for health
CcCare services that are pre-approved by a comntracted, in-network proviiader.









thert the beneficiary shotld not be pernnalized to the extertt the phy.sicicarr didd rnotr follow

>

Plczr: rreles.

Conseqgueerztly, whern a corntracted provider ficrrnishes a service or refers car ernrollee for c
service that ar enrollee reasornably believes is a plarn-covered service, the enrollece
carnnor be financially liable for more tharn the applicable cost-sharirns for that service. Ir
a contracted provider believes an iterrr or service may not be covered for arr enrollee, or
cowld be covered only wender specific conditions, the appropriate process i.s _for the
enrollee or provider 1o request a pre-service oOrSarnizatior: determirtatiort f7or: the pplare.

If a corntracred provider refers art enrollee 1o « rnon-corittractrted provider for a service thrar
is covered Ly the plarn wuwporn referral, the enrollee is financially liable only for the
applicable cost-sharing for thar service. Contracted providers are expected to coordirnarze
care or work with plans prior to referririe an enrollece ro a non-cornntracted provider to
ernsure, o rthe externt possible, thar ernrollees are receiving medically necessary services
covered by their plari. Furtherrmore, plarns are expected to work with therir corttractedd
Providers to ernsure that clear processes are irn place arnd providers are ediiccared aboret
those processes, inclitding appropriate docterneritatior:, to substanticate that « referral ias

Heerr mrmrade.

If a service is never covered by thie plan arnd the plart s Evidence of Coverage (EOC)
rrovided to the enrollee is clear that the service or iterr is never covered, the Plar: is rror
reguired 1o hold thhe enrollee Aarmliess from: the fidll cost of thie service or iterr. For ca
service or irterz that is typically rnor covered, bur cotdldd be covered tender specific
conditions (e.g., derntal care t2aat is necessary 1o rrear art illness or irtjrery), the EFOC. irz
aridd of itself, is nor adeqguate notice Of roOrI-CoVverase fOor plturposes of deterrmining enrollece
licability. Iy suuch innstarnces, the appropriare process is _for the enrollee, or the Provider
acting ort behalf of the enrollee, 1o request a pre-service orsanizatiort dererrmiinatior:. Iy
the plarn derties the service, the plar: rmrisr issue the standardized dertial notice withe
appeal rights., The enrollee has the right to appeal arty dernial of a service or iter:. Plaris
also mtest educarte their contracted providers abowt the lirmits of plar: coverage and thie
need to correctly advise ertrollees wherz providing referrals for covered services. This
will preverit cortficsior relared to plarn coverage arnnd enrollee firnarncial liaability as well as

EenStere CcoOor-dirnnariort of thie care fierrnishred.

Whern the provider, or thie plan actirigeg or: behallf of the provider, cart shrow zhar care
enrollee was rrorified (via a clear excliesior: irt the FOC or the standardized derticl rnotrice)

Prior to receipt of the itern or service thar the itern or service s nor covered by the ilar: or
thar coverage is available only if the enrollee is referred for the service by a corntracted
rrovider buzr the enrollee nonetheless receives that itert or service irz the absernce oFf <
referral, the regularior: atr $F22. 105 () does rnnor require thie AMA plarn to Aold the enrollee
harrmless frorm the fielll cost of the service or iter: charsced by the provider.

170 — PBalarice Billirso>
(Revy. 127, IFssreed: OF-22-16, Effective: OF-22-16, ITrnplerrertatiors: OF- 22T 6)

A contracted provider is an agent of the plan in both scenarios: 1) While furnishing a service or
2) Referring the enrollee to another physician or provider.
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CASE STUDY

CONTRACTED PROVIDERS AGENTS OF THE PLAN




ContinmnueCARE Appeal Form

Cormmuanits Fiospital Corporasion

raticnt name: [T 2 oot

Insurance Company: 1LJHC MNMOR
Subscriber .D#*
Submissiorn Date:

Denial Date: 5/6/23
Denied bhy: oD

Phorne NMumber: 855-8253-11277

Referermnce MNumiber: None Prowvided

ContinueCARE Hospital Location: Palmetto

Denial Reason: PT did not have the complexity
reguiring the LTACH level of care and the care could e
safely provided at a lower level of care._ N

How long was given for P2P: 4 business hours
P2PFP Phone Number: 855-851-13127, option S
Appeal Phone Number: 877-262-9203

Appeal Fax Number: 866-373-1081

Hospital Inforrmation:
Name of referring hospital: Lexington MMedical.
Name & number of referring PMAAD: Anthony Zamcho

Name E number of case mianager: Deana Sutton

E: number: Amthony Zamacaho

Brief Patient History:

Acute Diagnosis Code: _
pescription: NG

wWWhat services will be needed™”?




REQUEST FOR EXPEDITED RECONSIDERATION
AND/OR REOPENING OF A RECONSIDERED DETERIVIINNATION
PURSUANT TO 42 CFR §422.584 and §422 _590 () and 8422 _616
Viay 9, 2023

United Healthcare Appeals Unit
P.O. Box 30575
Salt Lake City, UT 84130-0575

Our Client: Continue Care-Palmetto
Tax I1D:
NP

Patient: _

wviember I1D:
DOB:
DOS:
Reference #H:

OS5 /01L/2023-Ongoing/Present

Dear United Healthcare Appeals Unit:

This office represents Continue Care Palmetto (CCP) (See Exhibit A: Statement of Representation, ERN is
a business association representing the covered entity) and has been asked to audit and investigate the
attached denial of Medicare Long Term Acute Care inpatient covered services for possible complaint filing
with thhe Centers for Wiedicare and Medicaid Services (CIV1IS) for United Healthcare's possible violation of
federal lawvw and CNS guidelines.

Please be advised thhat this is an expedited reconsideration request (Per section 40.8 of the Parts C & D
Enrollee Grievances, Organization/Coverage Determinations, and Appeals Guidance (Page 40)) of the

improper authorization denial dated O05/06 /2023

We dispute UHC s denial of the patient’s transfer to a long-term acute care hospital because the
referring facility, Lexington WMedical Center, is an in—-network facility, therefore, any referrals for services
are plan-directed care, pursuant to Chapter 4 Wiedicare Wianaged Care Wlanual §160, as thhe facility is an
agent of the plan. Furthermore, WIAOs must make determinations based on coverage criteria no more
restrictive than original WMedicare, CCP notified UHC of the inpatient transfer, and upon denial, UHC

failed to assume care of thhe patient, as shown and described belows:

- OnNn O05/01 /2023, the patient presented to the emergency room at Lexington NMedical Center under
the care of the hospitalist team for

- OnNn O5/05/2023, CCP prepared patient for transfer to long term acute care facility and notified
United Healthcare SR of this and requested authorization.
- OnNn 05/06/2023, United Healthcare SR denied the long-terrm acute care transfer request, stating

the patient did nmnot have thhe complexity reqgquiring the transfer to long terrm acute care, and that
the care could be safely provided at a lower level of care, but did nNnot assume care of the
beneficiary as required by 42 CFR §422_113(c){(3)-

- To date, United Healthcare SR has failed to provide hard copy authorization for medically
necessary inpatient long term_acute hospital care ordered by thhe treating phwvsician.

TRAF - The Reimbursement Advocacy Firnm

ERN Enterprises, INC. 3535 Hvyland Ave. Suite 130, Costa Miesa, CA 92626, Tel: 714-995-6900, Fax: 714-995-6901., wwwvw ernenterprises._.org

DISCLAINER: The intent of our regulatory consulting/representation is to present accurate and authoritative iNnformation to the subject matter

covered.

It is presented with the understanding that ERN is not engaged in the rendition of legal advice. If legal advice is required, yvou should

seek the counsel of an attormey with the expertise in the area of inguiry.
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The Case Number is: [

MNTax 11, 2023

The Reimibursement Advocacy Firmm
Acxarm: John Shen

Taslor At Wiarion St
Columbia., SC2 200220

- MnTermber Nan'cmichael
Mlermbrer T1»:

ITDearr wWir., Shen -

Wy receilved yvour reguest for aa fase appeaeal on Wiayw O9, 2023 about providing coverage for long terrn

acute care. Thank sou for bringing this to our attention. vYwe decided our decision o deny covaerage tor
rhe services 1s Iincorract.

Wwhat happens nexti >

W e wwill cowver services until thheyw are mo longer mmedically needed, or thhe plan benefit limmit is reached.

Aauathorization nuamber T i+ T . ong Term Acure Care from Intermedical Hospital of S outh
Carolina provider can be reached at ¢ 80332965425

We hhave approved Aauvthorizaton amamiber A - T.ong Term Aacute Clare from Intertmedical
Hospital of South Ccarolina provider can be reached at (8033 -296-59425. YW ou may usce authorization
nummber _f-c:}r the following date{(s), Expected Admission IDate: OS] 1720235

o have the right to:

£

MSsk tor a copy of vour case file and the criteria that we used to decide vyour casc
= To reguest a copy of vyour file, please contact rmac Aak:

TTnited Healthcare
PO Box o108
™IS s 129001 877
Cyvpress, (S 90630-0016
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REQUEST A REOPENING
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How do you handle “appeals exhausted”
denials?

B

!
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As advocates:

* We collaborate

e We are powerful storytellers

e We pay attention to details

e We are notvictims and

* We work each case as if we had never lost.
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What questions do you have for
me?
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You fight for their lives.

We fight for you.

CONTACT US:
Ed Norwood, President
ERN/The National Council of Reimbursement Advocacy

ednorwood@ernenterprises.org
(714) 995-6900 ext. 6926

WWWw.ernenterprises.org
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